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NOLDE V*. NOLDE et aL 

Equity Practice— Proceedings for Support by Deserted Wife— Service 
Outside Jurisdictionr— Acte 6 April, 1850, P. Ij. 387; 23 May, 1007, 
P. Ij. 227; and 21 July, 1013, P. Ij. 867 — Constitutionality — ^Le^racy 
as Property. 

Plaintiff filed a bill in equity against her husband and the ex- 
ecutors of the will of his father, alleging desertion and non-support 
by her husband and asking for a decree that a suitable amount out of 
a legacy to which he was entitled under the will of his father should 
be taken and become liable for her comfortable support and mainte- 
nance. Upon plaintiff's affidavit that her husband was residing at 
Carrara, Nevada, the Court made an order for service of the bill and 
copy of the order upon him there under Act 6 April, 1859, P. L. 387, 
in accordance with the provisions of Act 23 May, 1907, P. L. 227, as 
amended by Act 21 July, 1913, P. L. 867. Upon return of the service 
counsel for the husband, de bene esse, moved to have the service set 
aside on the ground (1) that the property against which the proceed- 
ing was directed consisted of a legacy and was therefore not the kind 
of property designated in the Act of 1859, concerning which the man- 
ner of service is therein provided; (2) that service was effected on 
defendant in Tonopah, Nevada, instead of Carrara; and (3) that the 
Acts of 1859, 1907 and 1913, in so far as they be considered to 
authorize service outside the jurisdictioft are at variance with the con- 
stitution and laws of the United States, and are void. 

Held: sustaining the service, that (1) the kinds of property desig- 
nated in the Act of 1859 are without significance, as the Act of 1913 
provides that "proceedings may be had against any property, real or 
personal, of sa/d husband," which includes a legacy, though not yet 
distributed, because a legacy is property and vests in the legatee upon 
the death of the testator; and the Act of 1913 refers to the Act of 1859 
only to direct that service shall be made in the manner provided by 
that Act; (2) that service on defendant at Tonopah instead of at 
Carrara, both being in the same county in Nevada, was proper, though 
the order for service referred to Carrara. The Act of 1859 provides 
that the order for service shall be made after it shall be made to 
appear to the Court by affidavit in what place or county such defendant 
resides or is or probably may be found, and authorizes the Court to 
direct that service be made wherever he may reside or be found. The 
order directing service to be made "at the place aforesaid/' referring 
to Carrara, contained a requirement not provided for in the Act of 
1859; (3) that the Acts of 1859, 1907 and 1913 are not unconstitutional 
for the reason that the proceeding is in rem and not in personam, and 
is against property within the jurisdiction of the Court. The purpose 
of the order for service was not to bring the defendant within the 
jurisdiction, but to give him notice to defend his property, if he had 
any defence. 

In the Court of Common Pleas of Berks County: In 
Equity. 

No. 1184 Equity Docket, 1916. 
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Motion to set aside service. 

Harry F. Kantner and Cyrus G. Derr for defendants and 
motion. 

William B. Bechtel for plaintiff. 

Opinion by Wagner, J., July 2, 1917. — In the bill filed in 
this case the plaintiff avers that she was married to George 
H. Nolde, one of the defendants, and that thereafter they 
lived and cohabited together as man and wife in the City 
of Reading, Pa. That on September 16, 1915, at Reading, Pa., 
George H. Nolde, without reasonable cause whatever separated 
himself from her. That since this separation he has neglected 
and refused, and still neglects and refuses to provide any 
maintenance whatever for her. That on November 22, 1916, 
Jacob Nolde, late of Reading, Pa,, died testate, and in his will 
he gave and bequeathed unto George H. Nolde the following 
legacy in these words : 

"Thirty thousand dollars ($30,000) thereof, I give and 
bequeath unto my beloved son, George H. Nolde, to be his 
property absolutely and to be his full share and interest in 
my estate." 

The plaintiff prays the Court to determine and decree a 
suitable amount for her comfortable support and maintenance 
out of the aforesaid legacy bequeathed to George H. Nolde, 
and that this amount be taken and become liable for that pur- 
pose. 

It will be seen that this is a proceeding in equity for 
the support of the wife but of property situate here, which 
property is now in the hands of Lee M. Erdman and the 
Reading Trust Company, executors of Jacob Nolde, deceased, 
and which George H. Nolde is entitled to have paid to him 
upon the adjudication of the estate of his father, Jacob Nolde, 
deceased. 

In the bill the plaintiff averred that the whereabouts of 
the defendant, George H. Nolde, were to her unknown since 
the date of the separation. The Court, upon the petition and 
affidavit of the plaintiff, on December 11, 1916, ordered that 
service be made of the bill by publication, in accordance with 
the Act of April 6, 1859, P. L. 387, as provided for by the 
amending Act of 1913, P. L. 867. On January 5, 1917, Lee 
M. Erdman and The Reading Trust Company, executors afore- 
said, filed their answer, wherein they averred that since March, 
1916, George H. Nolde has been a citizen of the State of 
Nevada and that his present place of residence is Carrara, 
Nevada. Thereupon, upon motion of plaintiff's counsel, the 
order of service by publication was revoked, and, upon the 
affidavit of the plaintiff, the Court ordered that the bill of 
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complaint with a copy of this order, be served on George H. 
Nolde at the place aforesaid, in accordance with the provisions 
of the Act of 1859, supra. Upon return of the service, counsel, 
who appeared de bene esse for George H. Nolde, objected to 
the service, and assigned eight reasons to set it aside. These 
can be considered under three heads. 

Counsel for defendant contends that the property against 
which this proceeding is directed consists of a legacy and 
is, therefore, not that kind of property designated in the Act 
of 1859, supra, concerning which, in a suit in equity, the man- 
ner of service is therein provided. That is, defendant contends 
that a legacy is not goods, chattels, lands, tenements or 
hereditaments, and, therefore, service cannot be made under 
this act. 

The Act of 1859, inter alia, directs the manner of service 
in suits in equity, concerning property there specified. . In a 
suit in equity of this nature, that is, a proceeding in rem for 
the support of the wife, we have nothing to dd with the, kinds 
of pfroperty, that is, goods, chattels, lands, tenemerits or 
hereditaments mentioned in the Act of 1859. We have merely 
to do with that part of the Act whfch provides for service. 
For the purpose of determining whether a legacy can be pro4 
ceeded against, we must go to the amended second sectioti of 
the Act of 1913, supra, which provides that "proceedings may 
be had against any property, real of personal, of said husband 
necessary for the suitable maintenance of the said wife." The 
only question then is whether a legacy is "any property," real 
or personal." In Sinnickson et al. vs. Painter, 32 Pa. 384, the 
Supreme Court, on p. 386, say: "By death, the property 
of the decedent passes to those to whorfi it is given by his will; 
or if he leaves none, to those persons designated by the 
intestate laws of the state. If, it be land, it vests immediately 
in the devisee or heir; if a legacy or distributive share, it 
vests in the legatee or next of kin, although the payment is 
postponed in order that the situation of the decedent's estate 
mav be fully known. Legacies, if no time be limited for their 
payment, are due and payable at the expiration of a year from 
the death of the testator, and if the executor has in his hands 
sufficient assets to pay all the just debts and legacies, .he is 
bound to pay them without further delay. The right to the 
•distributive share exists from the moment of the death of th^ 
intestate, but its payment is delayed for a year, and until, under 
the provisions of the law, its amount is ascertained. Legacies 
and distributive shares may be conveyed or disposed of by 
assignment, or by last will, and in case of death without a will, 
will pass to the next of kin of the intestate, although the yeai' 
has not elapsed, and no account has been settled by the 
original executor or administrator." 
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As property, a legacy has been made the subject of 
foreign attachment by the Act of 27 July, 1842. . Thirty thous- 
and dollars, property of the decedent, Jacob Nolde, immediately 
upon his death, passed to his son, George H. Nolde, and is 
personal property payable to him one year after the death of 
the testator. We consider that a legacy is property under the 
Act of 1913, and can be seized under the provisions of said 
Act, for the proper support and maintenance of a wife. The 
provision in the Act which further directs "and the Court may 
direct a seizure and sale, or mortgage," means merely a sale 
or mortgage where that sale or mortgage is necessary for 
the purpose of procuring the money for the support of the 
wife. Where that which is proceeded against is money, all 
that is necessary, for the purposes of this Act — that is, main- 
tenance of the wife — is a seizure. Where the legatee agrees 
to accept payment of the legacy in property other than money 
both seizure and sale may be necessary. 

The second head under which the reasons for setting 
aside the service can be considered, is that the return of service 
shows that same was made not in Carrara, Nevada, but in 
Tonopah, Nevada. The Act of 1859 provides that when the 
order by the Court is made for the service of a subpoena that 
"it shall appear to such Court by affidavit, affidavits, or other 
documents applicable for the purpose, before making such 
order, in what place or county such defendant or defendants 
reside, or are or probably may be found." The affidavit to 
the Court upon which the order for service in this case was 
based, stated that until the filing of the answer of the two 
defendants, to wit, Lee M. Erdman and The Reading Trust 
Company, executors, on January 5, 1917, the residence of 
George H. Nolde, even though diligent inquiry had been made, 
was unknown to the plaintiff, but from the knowledge and 
information imparted to her by the answer she ascertained and 
knew for the first time since her separation from her husband, 
that he resided and might probably be found in Carrara, state 
of Nevada. 

The affidavit complies with the provisions of the Act. 
The purpose of this affidavit as to the place where defendant 
resides, or is, or probably may be found, is to enable the Court 
to determine the limit of time, depending on the place where 
such process is to be served, after the service thereof, within 
which compHance with the requirements thereof must be 
made by the defendant. 

The order for service made by the Court on January 15, 
1917, orders that the bill of complaint with a copy of the 
order be served on George H. Nolde at the place aforesaid, 
referring to Carrara, state of Nevada. Nowhere does the 
Act provide that when the affidavit is made as to where a 
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defendant resides or probably may be found that the Court 
shall then order that service be made at the place where the 
affidavit says that he resides or probably may be found. 
When, upon motion of plaintiff's counsel, this Court made the 
order for service at Carrara, Nevada, it incorporated therein 
a requirement not provided for in the Act of 1859. All that 
the Act provides is that the Court "order and direct that any 
subpoena, subpoenas, or other process to be had in such suit, 
be served upon any defendant or defendants therein, then 
residing or being out of the jurisdiction of such Court, 
wherever he, she or they may reside or be found." When, 
therefore, service was made upon the defendant at Tonopah, 
Nye County, state of Nevada, the Act was fully complied with, 
even though the affidavit, upon which the order of service was 
based, stated that the defendant resides or probably is at 
Carrara, state of Nevada, Carrara being also in Nye County. 

The third head under which the reasons for setting aside 
the service can be considered is that there was no law in 
Pennsylvania which authorized the making of the order of 
January 15, 1917, by service of the bill upon the defendant 
beyond the limits of Berks County. That is, that the Pennsyl- 
vania statutes of April 6, 1859, P. L. 387, Act of May 23, 1907, 
P. L. 227, and amendments thereof, in so far as they may be 
considered to authorize service upon the defendant, George 
H. Nolde, in the state of Nevada, are at variance with the con- 
stitution and laws of the United States and void. 

As has already been said, this is not a proceeding in 
personam, but is a proceeding in rem. That is, against prop- 
erty within the jurisdiction of this Court. The purpose of 
the order made. on January 15 was not to bring the defendant, 
George H. Nolde, within the jurisdiction of this Court. Its 
purpose was merely to give him notice to defend property 
which is within the jurisdiction of this Court from being taken 
for the support of his wife if he had any defense against such 
a proceeding. In Erdner vs. Erdner, 234 Pa. 500, where, in 
a proceeding of this kind, the question arose as to the validity 
of service by publication, under the Act of 1859, Mr. Justice 
Moschzisker, on p. 506, says : "Under the service in this case 
the Court had power to direct a sale or mortage of so much 
of defendant's estate as might be necessary for the mainten- 
ance of the plaintiff, but before so doing it should first have 
determined what amount would be suitable, and, next, what 
property of the defendant should be taken for that purpose; 
then it could have decreed a sale or mortgage accordingly. 
Since the property affected was within the jurisdiction, service 
by publication was sufficient, and we cannot say that the 



Digitized by VjOOQIC 



BBRKS COUNTT liAW JOURNAL.. 



notice was lacking in any essential detail." We cannot see 
any merit in any of the reasons assigned to set aside the service 
in this case. 

Motion to set aside service is discharged. 



SCHELL vs. SCHELL. 

Divorce — ^^niel and Barbarous Treatment and Indl^rnities to Person 
by Wife — ^Bvldenee. 

A husband filed a libel in divorce agrainst his wife on the ground 
of cruel and barbarous treatment and indignities to person. He 
testified that they were married in 1875 and separated in 1911; 
that his wife had refused to get his breakfast, called him uncompli- 
mentary names, that they had quarreled at his father's funeral, that in 
1899 she had knocked him down with a frying-pan, that shortly before 
he left her she threatened to use a butcher knife on him if he came into 
her sleeping-room, that she threatened to throw vitriol in his face if 
she caught him with other women, that she refused to occupy the same 
sleeping-room with him and quarreled with him almost daily. At a 
subsequent hearing he testified as to certain unnatural practices he 
claimed his wife requested of him. The respondent and two sons con- 
tradicted this testimony. Libellant admitted that when one of his 
children was a week old and the respondent still sick in bed he had a 
dispute with his mother-in-law, whereupon he left the house and 
stayed away two and a half years and contributed to their support only 
after he was brought into Desertion Court. At another time he left 
his wife and children without making provision for their support. 
The respondent's witnesses testified to many acts of libellant against 
respondent. 

HELD: That libellant had failed to establish by evidence the truth 
of the allegations contained in his libel, and that the libel should be 
dismissed. 

In the Court of Common Pleas of Berks County. 

No. 12 June Term, 1916. 

Divorce : Exceptions by respondent to Master's report. 

Rothermel & Mauger for respondent and exceptions. 

Lee Friday for libellant. 

John K. Hahn, Master. 

Opinion by Wagner, J., July 25, 1917. — In this proceeding 
in divorce the Master recommended that a decree be entered 
in favor of the libellant upon the ground charged in the libel, 
that is, cruel and barbarous treatment and indignities to per- 
son; that no alimony be allowed to the respondent, and that 
she pay the costs. To this respondent has filed a number of 
exceptions relating to the insufficiency of the evidence to 
sustain the allegation of the libel. 

We have made a careful examination of the evidence 
submitted in this case. The first hearing was held on Decem- 
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ber 1, 1916. At this hearing Charles K. Schell, the libellant, 
testified that they were married on December 4, 1875, and that 
the final separation occurred on August 28, 1911. At this 
time the only testimony that libellant submitted in support of 
his allegation of cruel and barbarous treatment and indignities 
to his person, as he claimed during the thirty-six years of his 
married life, was that his wife had refused to get his break- 
fast that she called him a whore bull; that at one time they 
had a quarrel at his father's funeral; that in 1899 she had 
knocked him down with a frying pan ; that about three months 
before he left her she had threatened to use a butcher knife on 
him if he came into her sleeping room; that she said if she 
caught him with other women she would throw vitriol in his 
face ; that she had at one time said she would put something in 
his coflfee ; that she refused to occupy the same sleeping room 
with him, and that she almost daily quarreled with him. 

The credibility and weight of his testimony, especially 
since he is contradicted by the wife and two sons in all these 
matters, must be considered in the light of the admissions of 
his own conduct during this period of time, and the denials 
of the respondent and her witnesses. 

He testified that on December 1, 1881, when one of his 
children was but a week old, and his wife was still sick in bed, 
he had a slight dispute with his mother-in-law about the 
spilling of some coal-oil. Upon this slight provocation he left 
his sick wife and one-week-old child without making any pro- 
vision whatever for their support, remained away for two and 
a half years, and contributed to th^ir support only after he was 
arrested and brought into the desertion Court. Again in 1895 
he left his wife and children, did not tell them where he was 
going, and made no provision for their support. What he 
said to his family was, "I am going on board ship and am going 
to the bum — good-bye." 

At the second hearing the libellant testified more strongly 
to the alleged matters of cruel treatment. In addition to what 
he had testified at the first hearing, he gave evidence of certain 
unnatural practices that he claimed his wife requested of him. 
It seems strange to us that a matter of such importance in a 
case of this kind, as this matter of alleged unnatural prac- 
tice, was not testified to at the first hearing. 

Susan Schell, a daughter-in-law, testified that from June, 
1889, to January, 1890, she lived in the home of libellant and 
respondent. She stated that when the husband did not give 
his money over to his wife she asked for it; that whenever 
he would go away she would say, "Now, he is going to see his 
whores ;" and; that "they had mouth fights quite often." 

Libellant seems to lay a great deal of stress, in support 
of his ground for divorce, upon the allegation that the respond- 
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ent did not get up in the morning to get breakfast for him 
before he went to his work. The testimony is that he generally- 
rose at about five o'clock in the morning. This witness says 
that the wife prepared everything for his breakfast and lunch 
the evening before, and the next morning he put it into the 
kettle himself, "so it would not be in the kettle so long." 
When asked by the Master who started the quarrels, she an- 
swered, "She did many a time/' 

Louise Folk, another of libellant's witnesses, from the 
testimony, appears to be a deaf and dumb person who had to be 
spoken to in the German language, and the person who spoke 
to her at the hearing could not interpret the oath to her in 
this language. When the interpreter asked how long she lived 
in this family, we have this note : "The interpreter is unable 
to make the witness understand how long she lived in the 
family." Her testimony amounts to nothing, and is unworthy 
of consideration. Yet when counsel for respondent asked for 
an agreement that her testimony be stricken out upon the 
ground that she did not seem to understand what had been 
said, counsel for libellant answered: "I dare not strike out 
any testimony ; the Court must pass upon it." 

Mrs. Edna Bausher, another of libellant's witnesses, knew 
libellant and respondent for about ten years. During this 
time she, in the evening, visited them on an average of twice 
a week. She testified that the respondent stated to her that 
the libellant "went out whoring." When asked if they 
quarreled, her answer was, "they had words," and that respond- 
ent started these words. When asked how frequently the 
wife had spoken to him in these terms — meaning calling him 
names — she answered, "not often." When asked how often 
he went out of the house on account of quarrels, she answered, 
"Twice that I know of." Very many of the material ques- 
tions that were asked of the witnesses were of such a leading 
character that had they been asked in a court they would, for 
this reason, have been ruled out. 

Emma Gross, another witness for libellant, testified that 
she was the divorced wife of one of the sons, Luther, and that 
she lived with the family about a year. She says that respond- 
ent was always quarreling and fighting; that she called him 
foul names ; that Mrs. Schell threatened Mr. Schell, saying if 
he came into her room she would kill him; that she accused 
him of running around with other women. Her animus was 
shown by her answers on cross-examination (p. 23). 

Evidence was submitted to show that the respondent had 
cause to complain of libellant's relations with one, Sallie Moyer, 
prior to the time of the final separation. Letters were offered, 
which from the evidence, we find to have been written by 
Sallie Moyer. Yet the Master ignores all the testimony relat- 
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ing to the authenticity of the handwriting as being that of 
Sallie Moyer, by implicitly accepting her word. In his report 
he says that Sallie Moyer denies the handwriting of the letters 
and that she sent them to libellant. He concludes his finding 
by saying that certainly she knows her handwriting better 
than any one else. You would hardly expect a woman who 
had been criminally intimate with another's husband in a bed 
house as this one had been with this libellant, even though 
after the last separation, to admit to letters that had been 
written by her to him prior thereto. 

Respondent and her witnesses, including several of the 
sons, deny all the allegations of cruelty and indignities testified 
to bv libellant and his witnesses. They, on the contrary, give 
evidence of numerous acts done by this libellant to the respond- 
ent which would bring one to the conclusion that the cause 
of complaint was with the wife and not with the husband. We 
fail to see, after a careful examination and consideration of this 
testimony, how the Master accepted as verity, as indicated by 
his report, every item of testimony given by the libellant and 
r.is witnesses ^nd entirely ignored and found as untrue that of 
respondent and her witnesses. Our finding is that whatever 
quarrels they had were brought about more by libellant's con- 
duct than by that of respondent, and that libellant has failed 
to establish by evidence the truth of the allegations contained 
in his libel. 

We sustain the respondent's exceptions to the Master's 
report and dismiss the libel. 



WANNER vs. P. & R. RAILWAY CO. 

In the Court of Common Pleas of Berks County. 

No. 106 August Term, 1916. 

Rule for judgment n. o. v. 

Snyder, Zieber & Snyder for defendant and rule. 

John B. Stevens for plaintiff. 

Railroads— CrosslnfiT Acddeat — ^Neg:ligence-— Contributory Negligence 
—Question for Jury. 

Plaintiff sued defendant to recover damag-es for the death of her 
husband from injuries received in a grade crossing collision between a 
train on defendant's railroad and a hired automobile in which he was 
riding. The evidence showed that the crossing was a particularly 
dangerous one. It appeared that the engine whistle was sounded at 
the whistling post 1,326 feet distant from the crossing, but the evidence 
as to the ringing of the bell was conflicting. The case was submitted 
to the jury, which found a verdict for plaintiff. On rule for judgment 
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n. o. v., Held: That it was a question for the jury whether the engine 
bell was rungr and whether the warnings given by the approachingr 
train were sufficient to show due care under the circumstances. 
Held, further, that the contributory negligence, if any, of the driver 
of the automobile could not be imputed to the passenger, unless the 
danger was manifest, and the passenger, by his failure to object, joined 
the driver in testing such danger. Whether or not the danger was 
manifest was a question for the jury. 

Bailroada-— NefiTllS^Nioe— Suffloieiicy of Warning Signal. 

It is not a conclusive answer for a railroad company to say that 
the bell was rung or the whistle was sounded in reply to a charge that 
a train negligently approached a grade crossing, unless it appears that 
under the circumstances of the case such a signal was sufficient to give 
timely notice to travelers who were approaching the crossing on the 
highway. 

Contributory Negligence— "St<^ Jjook and liisten" Sign — Unusual 
liocation of Sign. 

Where a railroad crossing is approached over a covered bridge 
spanning a stream, the far approach to which is' by a steep road run- 
ning at right angles to the bridge entrance, the Court cannot say as a 
matter of law that a passenger in an automobile is negligent for not 
observing a "stop, look and listen" sign fastened to the side of the 
bridge entrance at the height of the rafters, about 9 feet from the 
ground. The place was an unusual one for such a sign and was facing 
the occupants of the car only when they were making the right angle 
turn into the bridge, when their attention would naturally be directed 
to observing conveyances coming from the bridge. 

Opinion by Wagner, J., July 25, 1917. — Plaintiff brought 
suit against the defendant company for damages on account 
of the death of her husband on July 30, 1915. On this date 
the automobile in which plaintiffs husband was seated was 
struck by defendant's engine at a railroad crossing 95 feet 
from the station at Moselem. The jury returned a verdict 
for the plaintiff for $6,000. The defendant entered a rule for 
judgment n. o. v. It has not filed any reasons for a new trial. 
The only question therefore to be considered is whether this 
was a case for the jury. 

This defendant contends that its point for binding in- 
structions should have been affirmed, first, on the ground that 
the evidence disclosed no negligence on the part of the de- 
fendant. "Negligence is the absence of care according to the 
circumstances, and must be measured by the apparent 
danger :"* Bickel vs. Penna. R. R. Co., 217 Pa. 460, 461. What 
then were the circumstances in the consideration of which it 
is to be determined whether or not the defendant company 
was negligent? 

The deceased, with others, at the time of the accident, 
was driving in an automobile on a frequently traveled road 
leading from Reading to Virginsville. The automobile was 
traveling at a rate of from 15 to 20 miles an hour. The train 
which struck the automobile was traveling at a rate of about 
18 miles an hour, and going in a direction opposite to that in 
which the automobile was going. The railroad crossing, 
where the accident happened, was distant from the outlet of 
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a covered bridge through which the automobile had passed, 
30 to 31 feet. This covered wooden bridge was 155 feet 4 
inches long. At the entrance of the bridge farthest from the 
railroad crossing, where the auto entered, was a sharp right- 
angled curve on a steep grade. Mengel, the driver of the 
automobile, testified that at this entrance the road is hardly 
wide enough for two machines to travel. The Division Super- 
intendent Brand testified that in width the inside clearance of 
the bridge was 13 feet 6 inches. This covered bridge had no 
openings along the sides, so that the occupants of the car, 
from the time they entered the bridge, 185 feet away from the 
crossing, until they emerged therefrom 30 feet from the cross- 
ing, had their view to the outside entirely obstructed. The 
civil engineer in the employ of defendant company testified 
that in the 100 feet of the road just before entering the bridge 
there is a grade of 6^ feet, and in the last 50 feet a grade of 3.3 
feet. This roati before coming to this steep grade and. right- 
angled curve, passes for some distance along the Maidencreek. 
The Maidencreek was to the right as deceased approached the 
bridge, with a high hill along the left (N. of T. pp. 86, 88, 89). 
This clearly was not the ordinary grade crossing, but an ex- 
tremely dangerous one. The defendant's precautions as to 
the signaling of approaching trains had therefore to be pro- 
portionate to this danger. Eight hundred feet north of the 
railroad crossing in the direction of the approaching train was 
a deep cut about 300 feet long. The whistling board was 1,320 
feet north of the crossing. The engineer, members of the 
crew and others, testified that the whistle was blown, two 
short and two long, near the whistling board, several of them 
before they approached the board, and the last about 100 or 
150 feet after he had passed it. 

Defendant contends that if the defendant company blew 
the whistle as testified to at this place, that then it did its full 
duty, and could not be convicted of negligence. As authority 
therefor, counsel cites Reading, &c. R. R. Co. vs. Ritchie, 102 
Pa. 425; Longenecker vs. Penna. R. R. Co., 105 Pa. 332. 
Neither of these cases go to the extent contended for by de- 
fendant's counsel. 

In Bickel vs. Penna. R. R. Co., supra, we have it ex- 
pressly stated, on p. 462 : "It is not a conclusive answer for a 
railroad company to say that the bell was rung or the whistle 
was sounded in reply to a charge that a train negligently ap- 
proached a grade crossing, unless it appears that under the 
circumstances of the case such signal was sufficient to give 
timely notice to travelers who were approaching the crossing 
on the highway." There would seem to be no question from 
the evidence in this case, but that at this whistling post the 
engineer had given the signal testified to. Kerns, one of plain- 
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tiff's witnesses, stated that he was at the far end of the bridge, 
heard the whistle, and, thinking that it was the passenger 
train, ran through the bridge for about three-fourths of its dis- 
tance, then walked the balance of the way to the station, threw 
the signal, "sat down, and then the train was coming/' There 
is no claim that the whistle was sounded at any other place 
than the whistling post. Several of the occupants of the auto- 
mobile testified that as they approached the bridge, and while 
they were crossing the bridge, the whistle was not sounded ; 
neither did they hear the whistle. This, however, does not 
contradict the evidence that the whistle was sounded at the 
whistling board. The automobile and the train were travel- 
ing at about the same rate of speed. Consequently when the 
whistle was sounded 1,326 feet north of the crossing, the auto- 
mobile must have been on the other side of the bridge, about 
the same distance south of the crossing, or one-half mile away 
from the place where the whistle was sounded*. The question 
then is, whether in these days of travel with an automobile, at 
a very dangerous place, such as this clearly was, the signal 
given was a timely, sufficient and adequate warning of the ap- 
proach of the train. That the defendant company did not con- 
sider it so, is shown from the testimony of John S. Newcomet, 
the fireman on this train at the time the accident occurred, who 
testified that for a distance of 200 or 300 feet north of the cross- 
ing he had rung the bell (N. of T. p. 64). When asked by de- 
dendant's counsel, "Whose duty was it to ring the bell?" we 
have the answer, "The rules don't say who shall ring the bell. 
The rules says the bell vshall be rung." What, therefore, was 
said by Mr. Justice Mestrezat in Bickel vs. Penna. R. R. Co., 
supra (p. 459), applies here: "By. making a rule requiring it, 
the defendant company shows that it regarded the signal at 
that place as necessary to protect the public who had occasion 
to use the crossing." Whether the bell, which was thus con- 
sidered necessary by the defendant company, was rung for 
this distance, even if that was sufficient and adequate for this 
dangerous place, was clearly a question for the jury. 

The only person who testified that the bell was rung was 
Newcomet, the fireman. The engineer could not say that 
the bell was rung, nor did any of the other members of the 
train's crew, who were seated in a car just four car length's 
away from the engine. Mengel, the driver of the automobile, 
says the bell was not rung. Mrs. Karbel and ^\Irs. Myers, 
two of the occupants of the car, also say that the bell was 
not rung, and Kerns, the man who ran across the bridge and 
was standing at the station when the train passed, and whose 
attention was attracted to the approaching train because he 
had at first thought it was the passenger train upon which he 
desired to return to Reading, stated that although standing 
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aside of the train as it passed, and having his attention on it, 
he did not hear the bell rung. His testimony is more than 
negative testimony. The jury, therefore, from the evidence, 
was fully w^arranted in finding that whilst the whittle was 
sounded at the whistling board, the bell, as required by de- 
fendant's rule, was not rung. In view of the attending cir- 
cumstances as we have stated them, we are of the opinion 
that it was for the jury from this evidence to deterirjine wheth- 
er the defendant company had given timely, proper, sufficient 
and adequate warning of the approach of its train by the 
mere blowing of the whistle 1,326 feet away from this danger- 
ous crossing. 

The second ground upon which defendant claims that 
the point for binding instructions should have been affirmed, 
is that the plaintiff's husband was so clearly guilty of con- 
tributory negligence that the court upon that ground alone 
should have affirmed it. 

In determining the deceased's negligence we must again 
consider the circumstances of the case. As far as the evi- 
dence shows this road over which they were traveling was one 
with which they were not acquainted. They knew nothing 
of the existence of this railroad crossing 30 feet from the out- 
let of this 155 feet covered bridge. The question then is, 
wherein was the deceased negligent? 

The evidence shows that the standard railroad notice of 
**railroad crossing, stop, look and listen," was nailed against 
the rafters at the entrance to the bridge. Defendant claims 
that failure to see this constituted negligence in the deceased. 
The place where this notice was placed was a most unusual 
one for notices of this kind, and the purposes for which it was 
intended. It is common knowledge that these notices are 
placed along the highway, attached to an upright post, where 
a person passing along can scarcely fail to see them. Here, 
as the Division Superintendent testified, the notice was ''fast- 
ened on to the side of the bridge, where the rafters come 
through" (See N. of T. p, 47) and at a height, as the Sec- 
tion Foreman says, "It may be about eight or nine feet high, 
may be a little more * * * * Pretty close to the top of 
the bridge." (N. of T. p. 5€!). This notice, at a distance of 
100 feet from the bridge — the incline being 6^ feet in this 100 
feet — was from 15 to 16 feet above the roadbed. This sign 
directly faced the occupants of the car only when they were 
making the right-angled turn where the road was hardly wide 
enough for two cars to pass, at a steep grade, to enter a 13^ 
foot wide bridge, and when, naturally, the driver and the occu- 
pants of the car would have their attention riveted, not upon 
what might be tacked along the side, close to the top of the 
bridge, but to the opening, for the purpose of seeing whether a 
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car, from the opposite direction, was coming out, and thus 
avoid danger. This is what a careful driver would naturally, 
under the circumstances, do, and is what Mengel, the driver, 
said he did do. He testified, "I didn't see any sign; I just 
looked into the hole. * * * * Two machines would have 
trouble to pass, and you would have to be careful then. * * * 
I was watching the traffic." We then have this testimony : 

"Q. What do you mean by that? A. There was nothing 
coming out before I had to shoot up. 

**Q. Then you say you were o nthe lookout for anything 
that might be coming out of the bridge ?. A. Yes, sir." 
(N. of T. p. 11). 

The other negligence that could be attributed would be 
failure to see the track whilst on the bridge or immediately 
at the outlet thereof. Defendant's Division Superintendent 
said he could see the rails from the bridge, but it is evident 
from his testimony that the reason he would see them was 
because of his occupation or employment as a railroader — he 
naturally would be on the lookout for matters of this kind in 
a way in which the ordinary person would not. He testified 
that right at the outlet of the bridge the railroad track could 
be seen north for a distance of about 400 feet. Mengel testi- 
fied that it could be seen for about a distance of 50 feet, and 
that he first saw it when he came out of the opening about the 
length of his car, when he saw the engine through a circle of 
shrubbery up in that direction. We do not consider that 
under the circumstances as disclosed by the evidence, that the 
court could even say that the driver was guilty of contribu- 
tory negligence, even if the position taken by the defendant 
that the negligence of the driver must be imputed to the pas- 
senger is correct. This position, however, we do not consider 
tenable. 

The evidence is that Mengel at this time was running a 
taxicab business, or touring service, at No. 931 North Eighth 
Street, Reading, under the name of the Northeastern. That 
Adam Wanner, the deceased, had engaged him in the morning 
to take him and a party of friends to Virginsville, and that 
irom there he was to receive further instructions from Wan- 
ner where to go. That whilst there was no price stated for the 
hire, Mengel was indebted to Mr. Wanner at the time for 
money borrowed, and the hire of this car was to square his 
account. He further testified on cross-examination that whilst 
they were to leave at one o'clock he did not know what time 
they were to come back, that they were to be governed by 
conditions, and that all he knew was he was going to Virgins- 
ville and from there he was to get instructions from Mr. 
Wanner as to where to go further. He said when he left 
Reading he had instructions as to what road they were to 
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take and from time to time Mr. Wanner would tell him what 
road to take ; that from the instructions that were given to him 
the deceased practically did not know the road at all; that if 
he had told him to turn back to Reading before he came to 
Moselem, he would have done so. 

From this and like evidence the defendant contends that 
this case does not fall under the rule that the negligence of 
the driver, if any, cannot be imputed to the passenger. The 
evidence disclosed nothing but the ordinary case of a con- 
veyance for hire in every case of which the passenger gives 
the point of destination and may give directions as to the road 
to be taken. No other control is disclosed by the evidence in 
this case. The actual management of the car was in the hands 
of Mengel. Even in a case where the driver and tee passenger 
are engaged in a common purpose, and have a common object 
in view, that of transacting business, in which both are inter- 
ested, the driver's negligence is not to be imputed to the pas- 
senger, the latter, however, not being relieved from all respon- 
sibility : Dunlap vs. Phila. R. T. Co., 248 Pa. 130, 133. The 
present case is very similar to Hardie vs. Barrett, 257 Pa. 42, 
where Hardie and his wife hired an automobile with its 
driver to convey them and two women guests from Sea Isle 
City, New Jersey, to a nearby yacht club. The rule governing 
this case is that as there stated on p. 46: "The rule is well 
established that when possible dangers, arising out of the 
negligent operation of a hired vehicle or a conveyance in which 
one is riding as an invited guest, are manifest to a passenger 
who has any adequate opportunity to control the situation, if 
he sits by without protest and permits himself to be driven on 
to his injury, this is negligence which will bar recovery. In 
other words, the negligence of the driver is not imputed to the 
passenger, but the latter is fixed with his own negligence when 
he joins the former in testing manifest dangers." Under the 
circumstances of this case we do not consider that the de- 
ceased, who was sitting in the front seat with the driver, had 
his face turned towards him, and his back toward the train, 
with his arm resting upon the back of the seat — and in this 
position occasionally conversing with those on the rear 
seat — was guilty of negligence by reason of this position thus 
maintained and the failure under these circumstances to see 
this dangerous crossing and give warning thereof to the driver 
so as to prevent the accident. Whether or not this was a 
manifest danger was for the jury. As we view this case the 
negligence of the defendant company and the contributory 
negligence of the deceased, if any, were questions to be deter- 
mined by the jury and not by the court. 

Rule for judgment n. o. v. is discharged. 
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YOUNGERMAN vs. CHRIST. 

liandlord and Tenant — ^Recovery of Possession — ^Indetemiinate 
*S^erak — 30-day Notice to Remove— Act 21 March, 1772, Sec. 12, 1 Sm. 
373 — Act 10 AprU, 1005, P. L. 135— Act 14 l>ecember, 1863, P. Li. 
1125. 

In a landlord and tenant proceeding under Act 21 March, 1772, 
1 Sm. 378, to recover possession of premises held by the tenant for 
an indeterminate term at a mpnthly reptal, a 30-day notice to remove 
is sufficient. The Act 10 April, 1905, P. L. 135, providing for a 30-day 
notice applies not merely to Act 14 December, 1868, P. L. 1125, but 
alsp to the Act of 1772, when a proceeding is had thereunder to obtain 
possession from a tenant at will. Where the duration of the term is 
left uncertain the lessee holds ab initio as a tenant at will. 

In the Court of Common Pleas of Berks County. 

No. 15 May Term,, 1917. 

Certiorari. 

John B. Stevens for defendant and certiorari. 

C. H. Ruhl for plaintiff. 

Opinion by Wagner, J., August 2, 1917. — This is a cer- 
tiorari to a proceeding brought by a landlord against his ten- 
ant to recover possession under the Act of 21 March, 1772, Sec. 
12, 1 Sm. 373 and Act of 10 April, 1905, P. L. 135. The only 
question raised is that a thirty-day notice to remove instead 
of a three-months' notice was given. Plaintiff contends that 
the Act of 1905 which requires but a thirty-day notice is not 
applicable to the Act of 1772. The Act of 1772 provides that 
"Where any person or persons in this province, having leased 
or demised any lands or tenements, to any person or persons, 
. . . . at will, paying certain rents, and he ... . 
shall be desirous .... to have again and repossess his 
.... estate so demised," he shall proceed as provided 
fqr by said Act. 

In this case the defendant in his complaint states that he 
demised to B. P. Youngerman for an indeterminate term at a 
monthly rental of thirty dollars the said premises. We have 
here a certain rent, thirty dollars a month, and an indeter- 
minate time, therefore, an estate at will. In Lyons vs. Rail- 
\yay Co., at p. 552, we have : "Where the duration of the term 
is left uncertain . . . . the lessee holds ab initio as a ten- 
ant at will." The landlord here, therefore, clearly, to recover 
possession of his premises, had the right to proceed under this 
Act. 

An examination of the record of these proceedings shows 
that the Act was strictly complied with in all particulars ex- 
cept that a thirty-day instead of a three-months' notice was 
given. Sec. 1 of the Act of 31 March, 1905, P. L. 87, provides : 
"In all cases where a tenant shall hold possession of real estate 
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within this Commonwealth .... whether oral or writ- 
ten .... for an indeterminate time ; and the immediaTe 
landlord or owner of such real estate shall desire to regain 
possession thereof from such tenant .... he shall serve 
upon the tenant . . . . or an adult member of his fam- 
ily a notice, in writing, demanding therein that he requires 
such tenant or occupant to deliver to him the possession of the 
premises, so held, within thirty days from the date of service 
thereof.*' This Act, which provides for only a thirty-day 
notice, applies not merely, as contended for by the exceptant, 
to the Act of 14 December, 1863, P. L. 1125, but as well to the 
Act of 1772, when a proceeding is had thereunder to obtain 
possession from a tenant at will. 

The exceptions are dismissed and the judgment of the 
alderman affirmed. 



HART et al. vs. DICKINSON. 

Attachments — Gate Receipts of Baseball Games — ^Players* Salaried. 

L, the owner of the Reading Baseball Club of the Atlantic League, 
became indebted to B for the board of his players. B attached the 
gate receipts of a game, and recovered his claim therefrom. H and 
others, players of the club, sued the constable for damages, claim- 
ing that the gate receipts belonged to the players. The evidence 
showed that they were under contract with L, who leased the grounds, 
paid the rental and furnished the' bats, uniforms and other parapher- 
nalia. The players contended that on the day of the attachment they 
had decided that they would not play for L» and that the gate receipts 
should belong to them. The jury found a verdict for the defendant. 
Held: that the players were employees of L» and that their decision to 
appropriate the gate receipts was of no effect in the absence of evi- 
dence showing that their contracts with L entitled them to do so. Rule 
for new trial discharged. 

In the Court of Common Pleas of Berks County. 

No. 133 August Term, 1916. 

Rule for new trial. 

Walter S. Young for plaintiffs and rule. 

Harry J. Dumn for defendant. 

Opinion by Wagner, J., August 2, 1917. — PlaintifTs 
brought this suit against the defendant for damages upon this 
ground : The plaintiffs were the players of the Reading Club 
of the Atlantic League of Baseball Clubs. A. W. Lawson was 
the owner of the Club. On June 10, 1916, the defendant, a 
constable of the City of Reading, attached in the hands of 
George Butler $100 at the instance of William Brunner, a 
hotel-keeper, on account of a board bill due by A. W. Lawson 
in the boarding by the said Brunner of certain players of the 



Digitized by VjOOQIC 



18 BERKS COUNTY LAW JOURNAL.. 

Club. The $100 attached was part of the gate receipts of the 
game played on June 10, 1916. The plaintiffs contended that 
the money thus attached and taken by the constable was their 
property and not that of A. W. Lawson. 

Thomas Smith, one of the plaintiffs, testified that he was 
a member of the Reading Baseball Club. At the time this 
game was played they were under a written contract with 
Lawson. That Lawson had leased the grounds, paid the 
rental, was responsible for it, and that the baseball bats and 
uniforms belonged to Lawson. 

Paul H. Davis, another plaintiff, testified that as far as he 
knew some of the uniforms were Lawsons, some of the bats 
and balls were furnished by Lawson, and that the contracts of 
the players with Lawson were typewritten ones. 

Under this evidence the plaintiffs were under a written 
contract with A. W. Lawson as his employees, were playing 
upon the grounds leased by Lawson and made use of the 
uniforms, balls, bats, and of other baseball paraphernalia 
owned by Lawson at the time the game was played on June 
10. Upon this state of facts the gate receipts, therefore, of 
that day belonged to Lawson. Plaintiffs contended that that 
day they got together and agreed among themselves that they 
would not play for Lawson, and that the gate receipts should 
belong to them. This agreement thus entered into between, 
them was of value only as they showed circumstances and 
conditions under the written contract with Lawson which 
enabled them to so agree. Until this was done their contracts 
with Lawson as players bound them. 

Counsel for plaintiffs was asked by the Court whether 
any effort had been made to get any of these written contracts 
for the purpose of showing whether under them they could 
thus release and by agreement among themselves appropriate 
the gate receipts. The answer was that no effort had been 
made and they had none of the written contracts to offer in 
evidence. Under these circumstances, therefore, any evidence 
attempting to show a breach of this contract by LaWson with 
the players, which would free them, was secondary evidence 
and not admissible. Neither were the by-laws and constitu- 
tion of the Atlantic League of Baseball Clubs competent to be 
offered in evidence until the plaintiffs had first shown that the 
contracts that they had signed made the constitution and by- 
laws of the Atlantic League a part of the contracts which these 
plaintiffs had signed with A. W. Lawson. Under the evidence 
there was nothing for the Court to do but to direct a verdict 
for the defendant. 

Rule for new trial discharged. 
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DULUTH SUPERIOR MILLING CO. vs. SHANEMAN. 

Contracts^Contemparaiieous Oral A^rreetnent As Indudn^ Cause for 
Signing Written Instrument^— Charge to Jury — ^Gvidenee. 

Where the evidence of the oral contemporaneous agrreement as 
the inducing cause for the signing of a written contract is clear, precise 
and indubitable, is not contradicted, and is such as would have con- 
vinced the Court sitting as a chancellor, a new trial will not be granted, 
though the Court in its charge to the jury omitted to instruct them 
that the evidence to prove the oral agreement must be "clear, precise 
and indubitable." 

In the Court of Common Pleas of Berks County. 

No. 94 December Term, 1915. 

Rule for new trial. 

Randolph Stauffer for plaintiff and rule. 

Cyrus G. Derr for defendant. 

Opinion by Wagner, J., August 2, 1917.— PlaintJfr brought 
suit against the defendant for damages by reason of a breach 
of contract. It contends that on February 8, 1935, the de- 
fendant bought from it 410 barrels of flour, that he refused 
to take the same when requested by the plaintiff to give orders 
for shipment, and that there was then a breach of contract ; 
that the plaintiff was damaged by the difference between the 
contract price and the market price at the time of. the breach. 

There was no denial by the defendant that he had signed 
the writing claimed by plaintiff to be a contract of purchase. 
What he claimed was that at the time he signed it he had 
a verbal contemporaneous agreement with the plaintiff that 
if a certain other carload of the same brand of flour which had 
previously been ordered but not yet received, did not prove 
satisfactory to his customers — he being engaged in the busi- 
ness of selling flour — that then the said writing should be of 
no effect, as to the defendant ; that the said carload did prove 
unsatisfactory, whereupon he so notified the plaintiff, and that 
thereupon he was no longer bound to take the flour, and that 
the setting up of this written instrument in violation of this 
verbal contract was a fraud upon the defendant. 

It will be seen that this was not a case of an attempt to 
impeach a written contract by showing an oral contem- 
poraneous agreement varying and contradicting it, but that it 
is an attempt to prove an oral agreement which was the in- 
ducing cause for the signing of the written instrument which 
plaintiff now attempts to use against defendant. 

The evidence in this case abundantly proves that there 
was such a contemporaneous agreement as contended for on 
the part of the defendant and that it was that which induced 
the defendant to sign the written instrument now attempted 
to be used by the plaintiff as a contract of purchase. The de- 
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fendant testified that about February 8 two of plaintiff's sales- 
men came to his place of business, and that they wanted to 
sell him two more carloads of flour in addition to the one they 
had already sold to, but which had not yet been received by 
him. That he at first refused to sign an order for two cars 
because he did not yet know whether the first carload would 
prove satisfactory to his trade and so stated to these agents. 

It was clearly shown by the evidence and not denied that 
this first carload of flour had. been sold upon the express agree- 
ment written over the face of the order, by the agents, that 
it would be satisfactory to the defendant's trade. The agents 
still persisted in attempting to sell to him two other carloads 
and stated that if it did not suit his trade the mill would not 
want the flour to be in defendant's hands, and that if he found 
that the first car was not satisfactory they would take the 
other two carloads off of his hands. Whe^a they gave him this 
statement he then asked for the price, and signed the written 
instrument upon this guarantee or agreement that they would 
take it off his hands if the first car was not satisfactory. He 
further stated that the first car was not satisfactory and at 
once, upon ascertaining this, he gave notice thereof to plain- 
tiff during the latter part of March or beginning of April 
that he would not take the second two carloads of flour. From 
the time of this notification, the evidence of which was not 
contradicted, he did not hear from the plaintiff until the fol- 
lowing 16th day of June when plaintiff asked defendant for 
shipping orders. 

The defendant is corroborated by his daughter, Minerva H. 
Shaneman, who testified that her father said to the agents: **I 
would consider myself foolish to buy two more carloads when 
I never tried the flour before. * * * * I don't feel as if I 
ought to order two cars until I find out or see how the customers 
like it," to which the agents replied : "You won't be under any 
obligations at all to take the other cars if the first car doesn't 
prove satisfactory to your customers. We want your customers 
to be satisfied. We want to establish a trade here. It wouldn't 
do us any good to be selling you flour when you can't sell it. 
We want you to be able to sell the flour. * * * * it must 
positively give satisfaction to your customers. If not, you are 
not under obligations at all to take the other two cars of flour." 
(N. of T., pp. 40, 41.) 

George E. Eastburn and Samuel H. Moylan were the two 
agents who were alleged to have made this contemporaneous 
agreement with defendant. Eastburn, when called on the part 
of the defendant, said that when these two carloads were sold 
by them to the defendant, he (defendant) was told that if the 
flour was not satisfactory the mill would dispose of it. That 
prior to the time that defendant signed the contract he was given 
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the guarantee. He further stated that, as agent for the defendant 
company, he had authority from his superi6r officers or from 
the mill to bind his <:ompany. 

The only witness called on the part of the plaintiff to con- 
tradict the evidence of these three witnesses, was Samuel H. 
Moylan, the other agent. His evidence, however, does not con- 
tradict that of defendant and his witnesses. When questioned 
whether such an agreement had been made with Mr. ShaneiHan, 
his answer was, "Not to my recollection.'* He at no time posi- 
tively — although several times questioned by plaintiff's counsel- 
said that he did not enter into such an arrangement. 

The evidence of the oral contemporaneous agreement as 
the inducing cause for the signing of the within instrument was 
clear, precise and indubitable, was not contradicted, and was such 
as would have convinced us had we been sitting as a chancellor. 
That the jury believed this testimony was shown by the verdict. 
It was clearly a case to be submitted to the jury: Gandy vs. 
Weckerly, 220 Pa. 285 ; Faux vs. Fitler, 223 Pa. 568 ; Potter vs. 
Grimm, 248 Pa. 440; Diehl Mfg. Co. vs. Phila. Elec. Co., 49 Pa. 
Superior Ct. 257. 

The plaintiff also contends that there should be a" new trial 
granted upon the ground that the court omitted to state in the 
charge to the jury that the parol agreement must be shown by 
evidence that is clear, precise and indubitable. 

There is scarcely any room for question but that the 
evidence in this case, and as we have detailed it, was clear, 
precise and indubitable. If, therefore, the jury found this 
evidence to be true, then clearly the verdict should have been 
for the defendant. In our charge we stated that if this writ- 
ten instrument was the entire contract and the breach was 
on June 18 as contended for by the plaintiff, then the plaintiff 
would be entitled to damages for the difference between the 
market value and the contract price of the flour at the time 
of this breach. But that if, from the evidence they found 
that this verbal agreement contended for had been entered 
into, that would be a complete defense to plaintiff's claim for 
damages. That is, that only as they found that this verbal 
agreement existed would then the defendant have a defense 
to plaintiff's claim. How they could have found from the 
evidence and attending circumstances other than that this 
agreement did exist, and that in pursuance Of this agreement 
the order in the latter part of March or beginning of April 
had been countermanded, we fail to see. The very fact that 
shipping orders were not asked for by plaintiff until June 16, 
a month and a half after the goods, according to the written 
instrument, should have been taken by the defendant, indi- 
cates that the plaintiff company had received from defendant 
notice that he would not take the last two cars, on account 
of the first one not being satisfactory to his trade. 
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The plaintiff submitted several points for charge by 
the Court. In these it did not request the Court to charge in 
the manner of which he now complains. . In Schwartz vs. 
Caplin, 256 Pa. 239, at page 241, we have : "In any event, in 
a civil suit, where the Court's instructions are sound and 
cover every feature of the case advanced by counsel, an ap- 
pellate Court will not ordinarily reverse for an omission to 
instruct the jury on some question to which the lower Court's 
attention was not in any manner directed at the trial." We 
do not consider that under the evidence submitted in this 
case, together with all the attendant circumstances, that this 
reason for a new trial contended for by plaintiff on account 
of the inadequacy of the charge can be sustained. 

Rule for new trial discharged. 



COMMONWEALTH vs. FREY. 

Criminal Ijaw — Bij^amy — Common Ijaw Marriage— Gviaenoe--Queetion 
for Jury. 

Defendant was convicted of bigamy, it being charged that he con- 
tracted a second marriage while his common law wife was still living. 
To prove the common law marriage, evidence was adduced to show 
that they had lived together for 20 years, were always known as Mr. 
and Mrs. Granville Frey, had joined church together, had their child 
baptized under the name of Frey, and were reputed to be man and 
wife in every community in which they lived. It was also shown that 
shortly after they started living together defendant obtained a divorce 
from his then wife, whereupon they changed their relations to that 
of man and wife, and thereafter defendant always called her his wife; 
that he told her it was not necessary to go to a minister; that before 
the birth of their child, she wanted to have a marriage ceremony 
performed, but defendant said it was not necessary and said "we are 
man and wife. I am your husband and you are my wife." She re- 
plied, "I am satisfied." On ruliB for new trial. Held: (1) that the 
evidence was sufficient to warrant the jury in finding that there had 
been a common law marriage; and (2), that the relationship and 
conduct of the parties and the birth of their child were sufficient to 
overcome the presumption arising from their former illicit relations. 

Bigamy — Common liaw Marriage — £}videnoe as to Invalidity of Mar- 
riage Inoompetentr— Act 27 March, 1903, P. li. 102, Sec. 1. 

Under Sec. 1, Act 27 March, 1903, P. L. 102, a person can be 
convicted of bigamy whether the marriage be valid in law or not, if 
not legally annulled and void by the decree of a proper court of record. 
Evidence is therefore inadmissible and is properly rejected when 
offered to show that defendant's common law marriage was void for 
the reason that he had been divorced by his former wife on a libel 
charging adultery with the woman who became his common law 
wife, and that therefore they could not legally marry, his former wife 
being still alive. 

In the Court of Quarter Sessions of Berks County. 

No. 162 December Sessions, 1916. 

Bigamy: Rule for new trial. 
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W. E. Sharman for defendant and rule. 

William Jackson Young and Wilson S. Rothermel, Dis- 
trict Attorney, for Commonwealth. 

Opinion by Wagner, J., August 2, 1917. — ^The defendant, 
Granville F. Frey, inthe bill of indictment, is charged with the 
crime of bigamy. The first section of the Act of 27 March, 
1903, P. L. 102, provides : 

"That the word 'husband' or *wife,' for the purposes of 
this act, shall be construed to include any person who has 
gone through any form of marriage with any other person, 
which form is recognized as binding by the laws of the place 
where such form is used, whether the marriage be valid in 
law or not, if not legally declared annulled and void by the 
decree of a proper court of record." 

The indictment charges that the defendant, having a wife 
living, had gone through a form of marriage recognized as 
binding with one Lydia A. Hauck. The defense was that 
Aravesta R. Frey, the person that the Commonwealth claimed 
to be the wife living when defendant went through the form 
of marriage with Lydia Hauck, was not his wife : 

First, on the ground that there never was any form of 
marriage entered into between the two which is recognized 
as binding by the law of Pennsylvania ; and, 

Second, that even if there was such a form of contract 
entered into between the defendant and Aravesta Frey, the 
effect thereof was not a marriage, for the reason that he had, 
prior to this alleged marriage with her been divorced from a 
former wife upon the ground of adultery, wherein the co- 
respondent was Aravesta Frey. 

The first question to be determined is whether any form 
of marriage was gone through by the defendant and Aravesta 
Frey, which form is recognized as binding by the law of 
Pennsylvania. The question is not whether the marriage is 
binding, but merely whether the form of the contract of mar- 
riage is such as is recognized as a binding one. The defendant 
and Aravesta Frey never went through a ceremonial marriage 
before a minister of the gospel or an officer of the law. What 
was contended for by the Commonwealth was that the form 
of marriage gone through by them consisted of an agreement 
between these two persons to be man and wife. 

The evidence of Aravesta Frey is that she knew the 
defendant from childhood. Before she came to Reading she 
was living at a hotel in Allentown, and the defendant was 
boarding there. At this time the defendant was married to 
one whose name before marriage was Amelia Strauss. They 
both came to Reading together and resided on South Sixth 
Street. Afterwards they moved to Franklin Street; from 
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Franklin to Mos§, and frgm Moss to PerkioiHen Avenue, 
where the defendant was a licensed hotel-keeper. It was at 
atjott this time that Arav^sta Frey contends that the formal 
agreement between them was made and when they changed 
thedfrelafions.to that of nian and wife, and she became known 
a&^rich. About a year or so after they had come to Reading 
tHe idfiiendant went to Allentown. Upon his return he in- 
formed her that he had obtained a divorce from his wife. 
Aft«T'this he always called her his wife, said that she was his 
wife,' that. it would not be necessary to go to a minister, and 
that they were man and wife. Later, just before the birth 
of their slaughter, Ruth, she said to him that she would be 
more satisfied to go to a minister and have a ceremony per- 
formed, whereupon he said it was not necessary to go to a 
minister. *'He says : 'We are man and wife. I am your hus- 
band, and you are my wife.' " To this she replied, "I am 
^ti$fied" This occurrence happened before the birth of their 
daughter, who, on April 8, 1916^ was 19 years old. After 
t)eii:ig: a licensed hotel-keeper in Reading for two years, they 
^Qved to Chestnut Street where they kept a restaurant. Later 
they moved tp a hotel at Lobachsville, Lehigh County, Pa., 
where they lived together as man and wife, she being known 
4s :Mps. Granville Frey. Upon their return they moved to 
Springmont, then to Stony Creek, and afterwards to Spring 
Township. At all of these places they lived together as man 
and >vife and were known as such, she going by the name of 
]VJ[r3: Granville Frey. 

Rev; J. Franklin Snyder testified that he was the pastor 
of the Lutheran Church at Mt. Penn. He knew the defendant 
and also Aravesta Frey, having first become acquainted with 
them in 1906. On Easter Day of that year they joined his 
church. After the defendant and Aravesta Frey had moved 
into- his neighborhood he visited them, asked whether they 
were Lutherans, and upon receiving an affirmative answer, 
asked them whether it would not be possible to have them 
consider membership in his church. They consetited to be- 
come members of the congregation, and he received from Mr. 
Frey their names. The usual ceremony of admitting members 
to the church was gone through, that is, the announcement 
of their names, Mr. and Mrs. Granville Frey, from the pulpit. 
Both were present when this was done. After they left that 
vicinity and church the request was made to him for a certifi- 
cate, stating their membership. As he recalls this request, 
it was made by Mr. Frey. During Mr. Frey's membership 
he acted as treasurer for their congregation. During this 
period of time, from April, 1906, to January, 1910, the reputa- 
tion in that community as to the relationship existing between 
them was as Mr. and Mrs. Frey, as man and wife. In that 
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way only were they known. He had never heard her spoken 
of in any other way than as defendant's wife. He stated 
that they regularly attended his church, and communed to- 
gether when he had communion service. 

Rev. E. S. Brownmiller testified that he knew the de- 
fendant and Aravesta Frey and had known thetn for quite a 
number of years. They joined Kissinger's Church, of which 
he was pastor. When they joined, Mr. Frey brought a certifi- 
cate of membership from the prior congregation at Mt. Penn. 
He says that he read the certificate of transfer publicly in his 
church and announced that they, Mr. and Mrs. Granville Frey, 
were received as members of the church. They both partook 
of communion and attended church regularly. When asked 
what was their reputation at Kissinger's Church as to the re- 
lationship that existed between them, he answered, "Always 
understood in that way, nothing to the contrary, but that 
they were Mr. and Mrs. Granville Frey, * * * husband 
arid wife." He never heard her spoken of by any other name. 
He pel formed the marriage ceremony between William H. 
Kunkelman and their daughter Ruth Frey, and among those 
present were Mr. and Mrs. Frey. 

Rev. Henry W. Warmkessel stated that he was the 
pastor for some years at Lobachsville. He knew Granville 
Frey and Aravesta Frey. He knew them when Frey kept the 
hotel at Lobachsville in 1898. He was there on July 30, 1899, 
baptized their baby, and found there the parents Mr. and Mrs. 
Granville Frey. The record shows: **Granville F. Frey and 
wife, Aravesta ; the name of the child, Ruth Rebecca ; born 
April 8, 1898, baptized July 80, 1899, sponsors, the parents." 
In that community they were known as Mr. and Mrs. Frey. 
He said he never asked because they had a license "and it 
took man and wife to have it." He never asked the question 
whether they were man and wife, because he never dreamed 
of anything else. 

William H. Kunkelman, the son-in-law, stated that he 
was married to the daughter Ruth. He was a member of 
Kissinger's Church, saw Granville and Aravesta Frey when 
they joined the church and heard the announcement from the 
pulpit. He called upon the daughter for a period of two years 
prior to their marriage. The reputation of Granville Frey and 
Aravesta Frey in Spring Township was that they were man 
and wife. He said that Aravesta Frey was known as Mrs. 
Frey and that when he went to procure his marriage license, 
because they were both under age, Mr. Frey and his father 
(Mr. Kunkelman) accompanied them. 

Edward S. Wertz stated that he lived in Spring Township 
and knew Mr. Frey and his family. That different members 
of the two families visited one another, Mr. and Mrs. Frey 
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visited his family. He knew of them only as Mr. and Mrs. 
Frey, as man and wife. This relationship was never ques- 
tioned in that community. They had their picnics together, 
turkey dinners and other social affairs. Mr. and Mrs. Frey 
would be there and known as husband and wife. He knew the 
daughter Ruth and knew her as the child of Mr. and Mrs. 
Granville Frey. 

The daughter Ruth R. Kunkelman, testified that she was 
the wife of William Kunkelman. During the time the father 
and mother lived together the mother was always known in 
the community as Mrs. Frey. The father never said anything 
to any one that she was not his wife and that she never knew 
differently. She rememberd when her parents joined the 
Kissinger Church. She was then 10 years old. She there went 
to Sunday School and her father was the superintendent of the 
school. 

It was admitted defendant had entered into this second 
marriage contract with Lydia A. Hauck before Rev. Kershner. 

None of this evidence was contradicted. There was, 
therefore, sufficient evidence to submit this first question to 
the jury. "Marriage is in law a civil contract, not requiring 
any particular form of solemnization before officers of church 
or state. Unequivocal and frequent admissions of marriage, 
accompanied by long-continued cohabitation and reputation, 
are frequently most satisfactory evidence of marriage :" Rich- 
ard vs. Brehm, 73 Pa. 140, 144. If there was any illicit relation 
between these parties prior to the time when Aravesta Frey 
contended that they were married, the relationship and con- 
duct of the parties and the birth of their child were sufficient 
to overcome the presumption arising from their former illicit 
relations: Beegle's Estate, 64 Pa. Superior Ct. 180, 188. This 
long-continued cohabitation and reputation we recognize does 
not constitute a marriage, but is merely evidence thereof. 
From the evidence there would seem to have been some agree- 
ment of marriage between these parties, even prior to the 
conversation that they had prior to the birth of their child. 
But, even if there was not that agreement, when he said, "We 
are man and wife, you are my wife," and when she said she 
would be better satisfied if there was a ceremonial marriage 
by a minister and then she after the conversation answered, 
"I am satisfied," under the circumstances under which those 
words were used, we consider that sufficient to constitute a 
binding contract between them to be man and wife. What 
they meant by those words in the light of the subsequent re- 
lationship, was for the jury: Park vs. Kansas City So. Ry. Co., 
58 Pa. Superior Ct., 419, 425. In our charge we stated: "If by 
those words it was mutually agreed between them that they 
would be man and wife without a ceremony, then that was a 
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contract between them to be man and wife, and constituted a 
marriage contract." We further said: "In support of that, 
that such was the case, and that that was the understanding 
and agreement between them, she shows their course of life, 
how they lived, and produced witnesses, ministers and others, 
to show that they were recognized in the neighborhood as man 
and wife, some saying they never heard of these two parties 
as being other than Mr. and Mrs. Granville Frey (Charge of 
the Court, p. 4).'' 

At the trial the defendant offered in evidence the libel in 
divorce of Amelia Frey, by her next friend Daniel Schlegel, 
against Granville F. Frey, No. 30 June Term, 1894, in the 
Court of Common Pleas of Northampton County, together 
with the subpoena awarded in the case, and the decree of 
court made on July 16, 1894. The purpose of this offer as 
stated by counsel was to show that Granville Frey was 
charged in the libel with having committed adultery with 
Aravesta Spoonheimer, said Arav.esta Spoonheimer now claim- 
ing to be the common law wife of Granville Frey, to show 
that a divorce was granted on the ground of adultery, and that 
under the law of Pennsylvania, Granville Frey could not be- 
come legally married in any manner to the said Aravesta 
Spoonheimer during the lifetime of the said Amelia Frey, the 
said Amelia Frey being still living. This was objected to upon 
the ground that even if true it would furnish no defense under 
the Act of 1903 in a prosecution f<^r bigamy. This objection 
was sustained and an exception granted to defendant. 

Section 1 of the Act of 1903 provides that the words hus- 
band and wife shall include those persons who have gone 
through a form of marriage recognized by law, "whether the 
marriage be valid in law or not, if not legally declared annulled, 
and void by the decree of a proper court of record." It is not 
contended that this alleged marriage of Aravesta Frey and the 
defendant, even if illegal, had been declared null and void by 
the decree of a court of record. Therefore, the objection made 
to the offer of this evidence on the ground of its immateriality, 
was well-founded. The effect of the marriage form that they 
went into was immaterial under this Act of 1903. 

Rule for new trial is discharged. 



STROUT SHOE CO. vs. I. BEAR & CO. 

Contracts — ^Tlme as of the Essence of the Contract — ^Waiver. 

If time is made of the essence of a contract, it may be waived by 
the conduct of the purchaser; and if the time is once allowed to pass 
and the parties go on negotiating for completion of the purchase, then 
time is no longer of the essence of the contract. 
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Same— Unauthorized Return of Merchandise— Delivery to Raihnoad 
Company. 

Where a purchaser of goods has by his actions waived time as of 
the essence of the contract and accepts the goods, he cannot, on a suit 
for the price, defend on the ground that he returned the goods, unless 
he proves delivery to and receipt of the goods by plaintiff. Delivery 
to a railroad company is not sufficient. 

In the Court of Common Pleas of Berks County. 

No. 34 October Term, 1915. 

Rule for new trial. 

Harvey F. Heinly for defendant and rule. 

Randolph Stauffer for plaintiff. 

Opinion by Wagner, J., August 13, 1917. — Plaintiff 
brought suit against the defendant for the recovery of 
$123.48, with interest from June 1, 1914, a balance alleged to be 
due to the plaintiff by defendant for shoes billed on March 13, 
April 29 and June 5, 1914. The defense was, first, that the 
shoes of March 13 and April 29 were not of the quality as the 
sample, were defective, and that by reason thereof plaintiff had 
agreed to allow a deduction of $80.75; second, that the 28 
pairs of shoes of June 5 were, on June 9, returned to plaintiff 
because they were delivered after the time on which they were 
contracted to be delivered. 

Defendant's evidence was that the shoes of March 13 
and April 29 had been contracted for in the preceding Novem- 
ber to be delivered between February 15 and March 1. The 
shoes of March 13 were therefore shipped and received at 
least 13 days, and the shoes of April 29, two months after the 
time defendant testified they had been contracted for to be 
delivered. Therefore in the course of dealing between plain- 
tiff and defendant there was a waiver by defendant of the 
time of shipment. Defendant testified that the goods billed on 
June 5 were received on June 8, but that these had been con- 
tracted for to be delivered about the middle of April. On 
April 29 plaintiff wrote to the defendant wherein they ac- 
knowledged receipt of defendant's letter of April 27, and stated 
that they were sorry that defendant's goods had been held up 
so long; that they were pleased to say they had shipped cer- 
tain cases — evidently referring to the lot of April 29^ — which 
left a small amount of 28 pairs still due. These they wrote 
they would be able to ship in about a week. Defendant testi- 
fied that the 28 pairs referred to in this letter were these goods 
ordered to be delivered about the middle of April. He further 
testified that after he received this letter he did not at any 
time prior to the receipt of the goods on June 8, cancel the 
order. 
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If time of delivery was of the essence of the contract, 
defendant's evidence clearly showed that he had waived it 
by his course of dealing by the acceptance of goods long after 
the time they had been contracted to be delivered and by the 
failure of defendant upon the receipt of the letter of April 29 to 
cancel the contract: Price vs. Beach, 20 Pa. Superior Ct. 291, 
295; Forsyth vs. North American Oil Co., 53 Pa. 168; Webb 
& Co. vs. Nov. Hosiery Co., 231 Pa. 297. In Fruit Co. vs. Rob- 
erts & Co., 8 Pa. Superior Ct. 500, at p. 506, we have: "The 
performance of a condition precedent may be waived by a 
party in whose favor it is stipulated, either expressly or by the 
implication resulting from his acts or conduct. *But if time 
be made of the essence of the contract that may be waived by 
the conduct of the purchaser ; and if the time is once allowed 
to pass and the parties go on negotiating for completion of 
the purchase then time is no longer of the essence of the 
contract:' Webb vs. Hughes, L. R. 10 Eq. 281; Hipwell vs. 
Knight, 1 Y. & C. 401. See also McKay vs. McKenna, 173 
Pa. 582; Pollock on Contracts, *464." Also in Robinson vs. 
Listonbury C. M. Co., 58 Pa. Superior Ct. 136, page 141, it is 
stated : "Where a party discovers facts which warrant rescis- 
sion of his contract, it is his duty to act promptly, and in 
case he elects to rescind to notify the other party without 
delay. What is a reasonable time or undue delay when the 
facts are undisputed, is a question of law to be determined by 
the court : Zeller vs. Haupt, 41 Pa. Superior Ct. 647." 

It was, therefore, too late on June 8 for the defendant 
to rescind the contract on the ground of delav in shipment, 
which was the sole ground advanced for the alleged return of 
the shoes on June 8. The evidence shows that these 28 pairs 
were the only shoes contracted for that had not yet been de- 
livered. The defendant accepted the goods from the railroad 
company and unpacked the shoes. )After by this action 
having accepted the goods, they repacked them, and as de- 
fendant claimed, returned them to the plaintiff by delivering 
the 28 pairs of shoes to the railroad company. There was no 
evidence whatever that the plaintiff had received these goods. 
Also, if defendant desired to rescind the contract upon the 
ground of failure by plaintiff of the time of delivery, there was 
no necessity for him to receive same from the railroad com- 
pany. There was, therefore, not that return by defendant 
which warranted his receiving any credit for goods returned 
and received. Under the evidence in this case this offset of 
$70 was not supported by the evidence and could not be 
allowed. 

The offset of $55.75 claimed by defendant,— that is, $80.75 
less $25 already allowed by plaintiff, — was for shoes of the 
lots of March 13 and April 29, said to be defective. Allowing 
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this set-off in full against plaintiff's claim of $123.48, leaves a 
balance due of $67.73. The verdict for plaintiff was for $64.63. 
Defendant cannot complain of this verdict since it is evident, 
as we view this case, that the jury allowed more for defective- 
ness of goods than the defendant claimed. 
Rule for new trial discharged. 



SOUTH MOUNTAIN LAND CO. vs. P. & R. COAL & 

IRON CO. 

Contracts— Aflnin^: Iron Ore on Royalty— Implied Ocmtract to Mine 
With Biligenoe — ^Mininnun Royalty as Penalty or liiqoidated 
Datnages, 

Where the rig-ht to mine iron ore or other minerals is granted in 
consideration of the reservation of a certain proportion of the product 
to the grantor, the law implies a covenant on the part of the grantee 
to work the mine in a proper manner and with reasonable diligenee, so 
that the grantor may receive the compensation or income contemplated 
when the agreement wafi entered into, and a conBgqttent liability for 
damages for non- performance; where, howevw, the parties expressly 
agree for a minimum annual output awf payment, and the contract 
itself shows that in the intention ^ the parties the minimum royalty 
was to be considered as liouidated damages and not as a penalty, the 
rule does not prevail, and a failure to mine the ore is no basis for a 
claim for damages hdyond the minimum royalty agreed upon. 

In the Court of Common Pleas of Berks County. 

No. 30 March Term, 1917. 

Rue for judgment for want of sufficient affidavit of de- 
. fence. 

C. H. Ruhl and J. M. Rhey for plaintiff and rule. 

Snyder, Zieber & Snyder for defendant. 

Opinion by Endlich, P. J., August 25, 1917.— The declar- 
ation and affidavit of defence filed in this case recite a good 
many details which it is not necessary to rehearse. Its ma- 
terial facts and the determining principles applicable to them 
seem few and obvious enough. 

Plaintiff is the successor in title to a tract of land in 
Cumberland, Adams and York counties, upon which there is 
a deposit of iron ore. In 1872 the then owners made a con- 
tract with defendant, (subject to which plaintiff acquired the 
ownership), whereby, for a term of 99 years, the defendant was 
given the right, together with extensive powers of control 
over the premises, to mine the ore in the tract upon certain 
conditions, including the taking away of at least 50,000 tons 
of ore annually at 50 cents per ton, and in any event the pay- 
ment of a minimum royalty, rental or price amounting to the 
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sum of $25,000 each year. Later, in 1878, the price per ton 
was reduced to 40 and 10 cents, and the minimum to be paid 
for by defendant to such quantity as at the price stated would, 
if mined, yield $2,000 per year, the payment of this sum in any 
year beings made applicable to royalties, etc., for ore mined 
accruing subsequently. The reason for this change is not 
apparent. Possibly, (though it is not so averred in the affida- 
vit of defence and hence cannot be assumed: Kaufman vs. 
Iron Co., 105 Pa. 537, 542,) it was dictated by disappointment 
of expectations as to the extent or quality of the deposit of 
ore or the facilities for getting it out. The contract con- 
tains no requirement of diligence or continuous operation on 
the part of the defendant, and in terms provides for no for- 
feiture on failure to operate. For some years the defendant 
carried on operations on the land, but since then has failed and 
rrftrsed to do so or to strrrcnder the contract. The principal 
claim in this action is based upon the theory that there is im- 
plied in the contract a convenant to mine with diligence, a 
breach of that implied covenant, and a consequent right in 
the plaintiff to recover damages on account thereof to the 
amount of $360,000. The defendant's answer is that all that 
can be exacted from it is the minimum annual payment stipu- 
lated for in the contract as modified, and that by virtue of 
certain transactions set forth in the affidavit of defence that 
amount has been practically paid, indeed overpaid, in advance, 
and that there is nothing due by defendant to plaintiff at this 
time. It is conceded that if the provision for a minimum pay- 
ment overrides the liability arising from the implied covenant 
referred to, the defendant's position is impregnable. 

Where the right to mine ore or other minerals is granted 
in consideration of the reservation of a certain proportion of 
the product to the grantor, the law implies a covenant on the 
part of the grantee to work the mine in a proper manner and 
with reasonable diligence, so that the grantor may receive 
the compensation or income contemplated when the agreement 
was entered into, and a consequent liability for damages for 
non-performance : see Watson vs. O'Hern, 6 W. 362 ; Lyon vs. 
Miller, 24 Pa. 392; Koch's App., 93 id. 434; Aye vs. Philadel- 
phia Co., 193 id. 451; Chauvenet vs. Person, 217 id. 464; Genet 
vs. D. & H. Canal Co., (N. Y.), 19 L. R. A. 130; Grass vs. Big 
Creek, etc., Co., (W. Va.) 84 S. E. Rep. 750. But, as laid down 
in Aye vs. Philadelphia Co. supra, at p. 456, "the rule in re- 
gard to contracts is that where the parties have expresslj^ 
agreed on what shall be done there is no room for the impli- 
cation of anything not so stipulated for ;" and the question here 
is whether the provision for the minimum annual output and 
payment is such an express agreement as displaces the implied 
liability under the principle just stated. It would seem to be 
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the position of both parties that the answer to that question 
hinges upon whether the minimum payment is to be regarded 
as a penalty or as liquidated damages; and it is certain that 
this inquiry in turn depends upon the intention of the parties, 
to be gathered from the agreement itself with the aid of such 
light as can be derived from the circumstances connected with 
it : Emery vs. Boyle, 200 Pa. 249. As relating to mining con- 
tracts, the controlling considerations appear to indicate that 
such a provision for a minimum is ordinarily to be regarded 
as designed to provide for liquidated damages and not for a 
penalty: see Powell vs. Burroughs, 54 Pa. 329; Lehigh Coal 
Co. vs. Wright, 177 id. 387. Liquidated damages for what? 
Evidently for the non-performance of some part or parts of the 
contract for which damages would be recoverable, — e. g., for 
the non-production of what would otherwise be required to be 
produced : that is to say, as pertinent to this case, for the fail- 
ure to mine diligently and continuously, — and in lieu of what 
might be recoverable by way of damages therefor. So the 
stipulation for a minimum seems to have been understood in 
Powell vs. Burroughs, supra, at p. 336, and as there pointed 
out, if the parties have agreed on the damages thus recover- 
able, nothing more can be recovered. Expressum facit cessare 
tacitum. Plainly to the same effect is the reasoning in Genet 
vs. D. & H. Canal Co., supra — a decision approvingly cited in 
Chauvenet vs. Person, 217 Pa. 464, 475. If, indeed, the party 
in default can be shown to have wrongfully incapacitated him- 
self from performing his undertaking, or to have wilfully mis- 
managed the property so as to make it incapable of yielding 
what it ought, damages can be demanded for such wrongful 
conduct: Genet vs. D. & H. Canal Co., supra. And, as de- 
cided in Chauvenet vs. Person, supra, if the contract expressly 
calls for diligent and continuous operation, of course, the 
stipulation for a minimum annual payment will not necessarily 
relieve from full liability upon the former provision. Neither 
of these last mentioned features is present in this case. The 
only thing that would seem to raise any difficulty about it is 
the 99-year term. If the contract were for one year or for 10, 
there could hardly be any hesitation. But in view of the long 
term, it may be suggested (see Chauvenet vs. Person, supra, 
at pp. 474-5,) that to restrict the plaintiff to a recovery of the 
minimum annual payment would enable the defendant to 
hold on to the mining contract without doing any mining, for 
the mere purpose of speculation or of keeping the property out 
of the market or preventing its falling into the hands of a 
rival; which might be inequitable and presumably contrary 
to the intention of the parties as evidenced by the contract 
itself. The answer, however, seems to be that the improvi- 
dence of a contract or the hardship or inconvenience resulting 
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from it is no ground for relief against its express and deliberate 
provisions so long as they are lawful : Nace vs. Boyer, 30 Pa. 
99 ; Singer's Est., 217 id, 295 ; Bersch vs. Rust, 249 id. 512. On 
the same ground, the change made in the minimum is not a 
decisive element. Whatever the reasons for it were, they must 
be accepted as having been satisfactory to the parties, and 
courts will not understand the interests of contracting parties 
better than they themselves did : Phillips vs. Blatchford, 137 
Mass. 150. At $25,000 per year there could hardly be room 
for believing the minimum to hav6 been inadequate even for a 
99-year term. If this term did not in the opinion of the parties 
stand in the way of a reduction of the minimum to $2,000, 
there is no occasion for the Court so to pronounce it. Had 
the parties regarded it in that light, it would have been easy 
to meet the difficulty by an appropriate modification. In this 
connection it may be observed that to hold the liability im- 
posed by the minimum provision to be the only enforceable 
one under this contract by way of damages, does not perhaps 
necessarily exclude every other remedy as available to plain- 
tiff. The question here is simply one of liability to one meas- 
ure of damages or another, not one of the termination of the 
contract by abandonment or forfeiture through non-perform- 
ance of an impliedly assumed duty. Upon that question no 
opinion is required or meant to be expressed. 

Assuming, but not deciding, that with respect to the claim 
discussed the case is within the requirements of the affidavit 
of defence law, — if the view indicated is correct, it is clear 
that there can be no judgment for that claim for insufficiency 
of the affidavit, and it is therefore needless to advert to the 
other items of plaintiff's demand, except to note that the pres- 
ent rule is for a judgment for the entire demand, not for a 
part of it (see Rules of Court, 16), and that the affidavit of 
defence directly meets those items. 

The rule to show cause is discharged. 



MEINIG vs. INTERNATIONAL MONEY MACHINE 

CO. et al. 

Contracts — ^Purchase of Shares of Stock — ^Mlsirepresentatloiis — ^Ilescis- 
si<Hi — Notice and Tender — ^E]quity. 

Plaintiff filed a bill in equity to annul a contract to purchase 5,000 
shares of stock from defendants for cash and securities, alleging mis- 
representations on the part of the president of the company. De- 
fendants contended that the plaintiff was not entitled to a decree be- 
cause he had failed, before instituting the suit, to give notice of his 
rescission of the transaction and to offer a return or make a tender of 
the stock certificates. Held: that under the circumstances of the case 
the plaintiff was not precluded from maintaining his bill by reason of 
w^ant of notice of rescission or tender. 
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Whil6, in actions of law, the rule is that notice and tender are 
ordinarily necessary to sustain a proceeding-, unless the subject matter 
thereof is utterly worthless, yet in equity the rule does not attain with, 
the same rigor as at law, because a decree can nearly always be framed 
in such manner as to insure justice. In so far as rescission and notice 
thereof are concerned, the institution of the suit and service of process 
may themselves be treated as amounting to such. 

Same-— equity Jurisdiction — Remedy at Law — ^Adequacy of Remedy. 

While a person who has purchased shares of stock upon misrepre- 
sentations may have a remedy at law, nevertheless he has no adequate 
remedy except in equity, in order to be relieved from the relation and 
liability as a stockholder. 

Stock Purchases — ^Misrepresentations — ^Injury to Purchaser. 

Where a person is induced to buy stock in a corporation on repre- 
sentations that all but a small portion of the price paid would go into 
the treasury of the corporation and be used for its purposes, and it 
"subseqiiently appears that 45% of the purchase price was diverted 
from the treasury to the company's fiscal agent, a financial deteri- 
ment to the plaintiff as a stockholder of the company results. 

C^orporations — Sales of Capital Stock — ^Fraud by President — ^ResponsA- 
bility of OorporaOon. 

A corporation is responsible for a fraud practised by its president 
in a sale of stock, in the sense that it cannot be permitted to retain the 
henefits of the transaction. 

In the Court of Common Pleas of Berks County: In 
Equity. 

No. 1182 Equity Docket, 1916. 

Bill to rescind contract to buy stock. 

C. .H.. Ruhl and Rothermel & Mauger for plaintiff. 

John B. Stevens and W. B. Bechtel for defendants. 

Qpinion by Endlich, P. J., August 25, 1917. 

I. FINDINGS OF FACT. 

1. — The International Money Machine Co., defendant in 
this bill, is a corporation organized and existing under the 
laws of the State of Indiana for the manufacture and sale of 
office devices, including adding machines, money counting ma- 
chines, etc., and Edward C. Baker, the remaining defendant, in 
the summer of 1916 was and presently is the president of said 
corporation. 

2. — In the summer of 1916 the defendant company, intend- 
ing to remove its plant to the city of Reading, offered for sale 
to the citizens of said city a large number of shares of its capi- 
tal stock, the par value of which is $10 per share. 

3. — In July, 1916, the defendant Baker, in company with a 
sales agent, called upon the plaintiff for the purpose of induc- 
ing him to purchase shares of said capital stock, which had 
been offered to him at the price of $11.50 per share. Upon plain- 
tiff's inquiry as to the disposition of the proceeds of the stock, 
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said Baker made a reply which was calculated to be understood 
by Meinig, and was by him understood, as meaning that for 
every share of stock sold the company received into its treas- 
ury and had the use and benefit of at least $10. 

4. — In reliance upon this representation made to him as 
aforesaid by Baker, the plaintiff purchased 5,000 shares of the 
defendant company's stock at $11.50 per share, paying therefor 
by $100 in cash, the transfer of securities of the par value of 
$30,000, and a negotiable note payable on demand after the 
first of November, 1916, for $28,865. 

5. — At the time when this transaction took place and Baker 
made the representations above stated, he, Baker, knew them 
to be untrue and false in this, that the company, under sub- 
sisting contract with its fiscal agent, was under obligation to 
pay to him and was paying to him commissions of 40 per cent, 
and 45 per cent, upon the sale price of all stock sold, depend- 
ing upon the volume of the monthly sales, so that at the price 
at which the plaintiff purchased the company would not real- 
ize more than between six and seven dollars per share. 

6. — When, in October, 1916, the plaintiff learned the facts 
detailed in the foregoing finding, he promptly filed his bill, 
praying to have the sale and purchase of the stock aforesaid 
and the entire transaction declared null and void on the ground 
of fraud, to enjoin the negotiation of the $28,865 note, and to 
compel restoration of the securities transferred, as well as to 
direct a return by the plaintiff to the defendants of his certifi- 
cates of stock. 

7. — Apart from the institution of this suit and the prayers 
of the bill, the plaintiff at no time gave any notice to the de- 
fendants of his rescission of the transaction, nor made any 
formal offer or tender of a return of the stock held by him, but 
still retains the same in his possession. 

II. DISCUSSION. 

The object of this bill in equity is to annul a transaction 
whereby the plaintiff became purchaser of 5,000 shares of the 
Money Machine Co.'s stock and parted with cash and securi- 
ties in payment. The ground alleged for its annulment is mis- 
representations on the part of the president of the company, 
the defendant Baker, concerning the amount of the sum paid 
for the stock that was to go into the treasury and for the use 
and benefit of the company. The fact that the representations 
substantially as stated in the foregoing findings were made by 
Baker is so conclusively established by testimony adduced by 
the plaintiff, and supported by Baker's own admission, that 
there is hardly any room for fair dispute about it. The plain- 
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tiff's testimony is that, when he inquired as to the disposition 
of the surplus of the price of the stock above its par value, he 
was told by Baker that as much of it as was necessary would 
go to advertising and commissions and other expenses for sell- 
ing and promoting the stock, but that there would be more 
than $10 left for the company. Mr. Pencil, the sales agent, 
present at the interview, corroborates this testimony almost 
verbatim, the only difference being that he says that Baker 
stated that the company would receive "at least" $10 per share 
for its stock; and he further testifies that he at the time was 
ignorant of the contract for 40 and 45 per cent, commission — a 
fact which also appears by one of the letters of the defendant 
Baker. The latter himself, in answer to the question, "I under- 
stood you to say that you did say that for every share sold 
there was a credit of $10 on the books?" replied, "To treasury 
stock, that being the par value of the stock." The witness 
Brizzoiari deposed that Baker, after returning from the inter- 
view, said, "Well, I did it, I made the sale ;" that the witness 
asked Baker, "How did you get by on the commission? Didn't 
Mr. Meinig want to pin you down on commission?" to which 
Baker replied, "Yes, I kept away from that by telling him 
that it was a little better than $10 going in the treasury of the 
company;" that the witness then said, "Well, that's all right 
if you made it,"— whereupon Baker remarked, "Well, you have 
got to tell a lie now and then to these Dutch here in Reading 
to get them started." There are other portions of the testi- 
mony which bear upon this matter, but it is unnecessary to 
recite them. Equally well settled by the testimony is the fact 
of the falsity of those representations as calculated to be under- 
stood by the plaintiff and as in truth understood by him. Nor 
is there any doubt about Baker's knowledge of their falsity, or 
about plaintiff's reliance upon them, or about their having 
operated as an inducement to his purchase of the stock, nor 
that, if they had not been made and relied upon by the plain- 
tiff, or if he had known their falsity, he would have abstained 
from making the investment. Indeed, the defence that is made 
here does not appear to question these facts. It is based upon 
the plaintiff's failure before the institution of the suit to give 
notice to the defendants of the rescission of the transaction 
and to offer a return or make a tender of the stock certificates 
issued to him. 

Undoubtedly, conccrnmg actions at law, the rule is that 
such notice and offer or tender are ordinarily necessary to sus- 
tain the proceeding, unless the subject matter thereof is utter- 
ly worthless : Pearsoll vs. Chapin, 44 Pa. 9 ; Beetem's Admrs. 
vs. Burkholder, 69 id. 249; Morrow vs. Rees, ibid. 368; Leam- 
ing vs. Wise, 73 id. 173 ; Sloane vs. Shiff er, 156 id. 59 ; Scho- 
field vs. Shiff er, ibid. 65 ; McElwee vs. Chandler, 198 id. 575 ; 
Rumsey vs. Shaw, 212 id. 576 ; Acetylene Co. vs. Smith, 10 Pa. 
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Super. Ct. 61, — and many other cases. The principle has been 
applied in equity cases : see, e. g., Lyle vs. Shay, 165 Pa. 637, 
and Schneider vs. Foote, 27 Fed. 581. But in equity it does 
not obtain with the same rigor as at law, because in equity the 
decree can nearly always be framed in such manner as to in- 
sure justice. Accordingly it is laid down in Babcock vs. Case, 
61 Pa. 427, and reaffirmed in Burns vs. McCabe, 72 id. 309, 
that if equity requires a return to precede the suit it will be so 
administered ; if it can be protected on the trial, as it may in 
almost every possible instance, it will be so administered. If, 
for example, it appeared here that after the institution of this 
action the value of the stock had undergone material changes, 
it might have to be held that a notice of rescission and offer of 
restoration before suit was necessary. In the absence of such 
circumstances, the case is different. And so far as rescission 
and notice thereof are concerned, the institution of the suit 
and service of process may themselves be treated as amount- 
ing to such : see Howard vs. Turner, 155 Pa. 349 ; Lightcap vs. 
Nicola, 34 Pa. Super. Ct. 189 ; 2 Black, Rescission and Cancel- 
lation, sec. 576. The doctrine stated seems to accord with 
that approved in Thomas vs. Beals, 154 Mass. 51, 27 N. E. 
1004, and Parker vs. Simpson, 180 Mass. 554, 62 N. E. 401. 
In the former decision it is said, — 

"There was no necessity for an offer to return the con- 
sideration before the bill was brought. A bill in equity is not, 
like an action at law, brought on the footing of a rescission 
previously completed; for instance, to replevy a horse ob- 
tained by a fraudulent exchange, and to which the plaintiff 
has no right, unless he has restored what he has received. 
The foundation of this bill is that the rescission is not com- 
plete, and it asks the aid of this Court to make it so. It is ob- 
jected that, at least, the bill ought to offer restitution. We 
are aware that in many cases an offer to do equity has been 
held necessary. But in the case at bar the Court has power 
to impose equitable conditions upon the relief granted the 
plaintiff, — and in Parker vs. Simpson, supra, referring to that 
case, it is added that "by the filing of the bill and the service he 
(the defendant) has sufficient notice.'* To the same effect 
appear to be Harding vs. Olson, 177 111. 298, 52 N. E. 482, and 
Allerton vs. AUerton, 50 N. Y. 670. Nothing has been pointed 
out in the circumstances of this case demanding, for the pur- 
poses of accomplishing equity, that a return of the stock 
should have been made or offered before the institution of the 
suit, or rendering it impossible to do justice by the decree to 
be entered. The prayer of the bill for direction to return the 
stock is a virtual offer to do so, and it would seem that the de- 
fence must, under the principles stated, be deemed unavailing. 
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No doubt the plaintiff would have a remedy at law. But 
he has no adequate remedy except in equity in order to be re- 
lieved from the relation, and liability as stockholder. A suit 
at law for damagfes would necessarily be in affirmance of the 
transaction, and it is from the effect of this that he is seeking^ 
to escape : see Bosley vs. National Machine Co., 123 N. Y. 550, 
25 N. E. 990. 

Neither can there be any question about the injury suf- 
fered by the plaintiff. According to the representations mad<e 
to him, all but a small portion of the price paid for the stock 
was destined to go into the treasury of the company and to 
be used for its purposes. It now appears that 45 per cent, of 
it was diverted from the treasury into the pockets of the fiscal 
agent, and it goes without saying- that that involves a financial 
detriment to the plaintiff as a stockholder in the company. It 
has, however, been decided (see 1 Cook, Corporations, (7th 
Ed.) sec. 156), and is obvious on common sense grounds that 
"a person induced by fraud to subscribe for stock may have the 
Srubscription cancelled, even though he does not show that he 
has been damaged." 

That for a fraud practiced by the company's president up- 
on the plaintiff the company is responsible in the sense that it 
cannot be permitted to retain the benefits of it, requires no 
elucidation (see 1 Cook, Corporations, sec. 140). 

There can hardly be any pretence of a ratification of his 
contract by the plaintiff by reason of his visit to the company's 
plant in Indiana and a telegram sent by another of the party 
to Reading declaring conditions "quite satisfactory." It ap- 
pears that the plaintiff knew nothing of this telegram until 
after it had been sent, and then expressed disapproval of it. 

III. CONCLUSIONS. 

A— The failure of the plaintiff before instituting this ac- 
tion to notify the defendants of his rescission of the trans- 
action here in question, and to offer or tender a return of the 
stock certificates issued to him, does not, under the circum- 
stances of this case, preclude the plaintiff from maintaining 
his bill or disentitle him to a decree. 

B — The plaintiff has no adequate remedy at law. 

C — In so far as financial injury to the plaintiff may be an 
element in his case, there is sufficient proof of such to enable 
the plaintiff to maintain his bill. 

D — For misrepresentations made by the company's presi- 
dent to the plaintiff, inducing him to subscribe to the stock of 
the company, the latter is responsible in the sense that it can- 
riot be permitted to retain the benefit of the transaction. 
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E — There was nothing capable of being treated as a ratifi- 
cation of the transaction by the plaintiff after he had obtained 
knowledge of the falsity of the representations made to him 
and operating as the inducement for his subscription to the 
stock of the company. 

F — The misrepresentations made to the plaintiff by the 
president of the company and inducing the plaintiff to sub- 
scribe for its stock constituted such a fraud upon him as en- 
titles him to be relieved from his contract and to have th^ 
transaction annulled and set aside. 

G — The plaintiff is entitled to a decree directing a return 
by him of the stock certificates to the defendants, and on their 
part a return to him of the securities transferred in the trans-^ 
action, or the proceeds thereof if disposed of by the defend- 
ants, repayment of the cash paid by him, and restoration to 
him of the promissory note given by him to the company, — : 
the injunction against the negotiation of said note to be in the 
meanwhile continued. 

H — The costs of this litigation are to be paid by the de- 
fendants. 

And now, Aug. 25, 1917, the Prothonotary is directed to 
enter a decree nisi in accordance with the foregoing decision^ 
and forthwith to give notice thereof to the parties or their 
counsel of record, sec. reg. 



O'REILLY et al. vs. READING TRUST CO., Trustee, EtC; 

Cvidenoo — Competency of Witness — ^Act 23 May 1887, P. Lt, 159, sec. 5, 

1. In an action in equity to set aside a trust agreement executed 
between a father and his daughters with relation to property, the 
father's right to which ended at his death and did not pass to any party 
on the record representing his interest, the daughters are not pro- 
hibited by the provisions of the Act 23 May 1887, P. L. 159, sec. 5, 
from testifying, after the father's death, as to how they were led by 
him to execute the agreement. 

2. Guardian and Ward — ^Relatlon^ilp. 

Where a guardian is appointed by the Orphans' Court on a petition 
preferred by the ward at the instance and direction of her father, the 
act of the guardian in executing an agreement between the ward ^nd 
her father is to all intents and purposes to be considered as the act of 
the ward. 

In the Court of Common Pleas of Berks County; in 
Equity. 

No. 1176 Equity Docket, 1916. 

Exceptions to Decision reported in 9 Berks Co. L. J. 110. 
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Isaac Hiester for defendant and exceptions. 
E. H. Deysher for plaintiff. 

Opinion by Endlich, P. J., August 25, 1917.— 1. The first 
three exceptions filed by the defendants to the decision in this 
case relate to the competency of the daughters of John F. 
O'Reilly as witnesses at the trial. The contention that they 
are not competent witnesses is, of course, based upon clause 
(e), sec. 5, Act 23 May 1887, P. L. 159, which forbids a sur- 
viving party to a thing in action to testify adversely to the in- 
terest of a deceased one where the latter's right has passed,, 
either by his own act or by the act of the law, to a party on 
the record who represents his interest in the subject in con- 
troversy. It is insisted that, as regards the Patrick O'Reilly 
trust fund, the agreement of 1897 dealt with John F. O'Reilly's 
interest in his father's estate and, subject to his life-interest 
therein, by his own act passed the same to the trust company 
for the benefit of the parties described in the deed, and that in- 
terest is now vested in the trust company; that his life-in- 
terest only expired with his life; but that the other interest 
is represented by the trust company, a party on the record; 
that the share of John F. O'Reilly in his father's estate is the 
first subject-matter in controversy; and that the trust com- 
pany claims to own it for his grandchildren under the agree- 
ment whose validity plaintiffs deny. It is further insisted that 
the second subject in controversy is the plaintiffs' share of the 
Catharine Cecelia O'Reilly estate; that this share was un- 
doubtedly the property of the plaintiffs, subject to the life- 
estate of John F. O'Reilly and Mary E. O'Reilly; but that 
John F. O'Reilly purchased the remainder interests for the 
use of his grandchildren, and the plaintiffs are denying the 
validity of this instrument; that here too John F. O'Reilly's 
life interest has expired, but the interest he purchased (vested 
in the trust company for his grandchildren) is the subject in 
controversy. Thus, in both aspects, it is argued, a party to 
the thing in action is dead ; his interest has passed to the trust 
company; plaintiffs deny this, and offer to testify, in effect, 
that it has not so passed ; their interests are therefore adverse 
to the rights of the deceased, and they are disqualified to 
testify to matters occurring in his lifetime which would make 
nugatory his deed : see Rudolph vs. Rudolph, 207 Pa. 339, 344. 

There seems, however, to be an adequate answer to this 
contention. The right of the plaintiffs to set aside the Cath- 
arine Cecelia O'Reilly trust is conceded by defendants. It 
needs no testimony for that purpose. It is therefore un- 
necessary to discuss any question that might arise in relation 
to it if it were in controversy. It can have no effect upon the 
competency of these parties with reference to the Patrick 
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O'Reilly fund. Undoubtedly John F. O'Reilly's original in- 
terest in the latter forms part of the subject matter here in 
dispute. But the agreement of 1897 does not constitute the 
act of John F. O'Reilly by which it passed to the trust com- 
pany. He assigned his interest to Catharine Cecelia O'Reilly 
in 1889, and it was by virtue of her testamentary disposition 
of it that it came into the hands of the trust company as suc- 
cessor to the trustee to whom she had given it. All John F. 
O'Reilly had in 1897 was his life estate in that fund, and that 
expired when he died. The trust company represents no sub- 
sisting interest of John F. O'Reilly or his estate in this litiga- 
tion, and his daughters were testifying adversely to none such. 
The assignment in 1889 of John F. O'Reilly's interest in his 
father's estate to Catharine Cecelia O'Reilly was not disturbed 
by the agreement of 1897, and to that assignment the daugh- 
ters were not parties. 

2. The 4th and 5th exceptions draw in question the find* 
ings that the daughters of John F. O'Reilly stood in a con- 
fidential relation to their father, and in executing the agree- 
ments here attacked acted under his domination and direction 
and in ignorance of their rights. The only one of the daugh- 
ters concerning whom this contention requires any further 
notice is Joanna, for whom the Orphans' Court appointed a 
guardian and for whom that guardian formally acted. It is a 
clear fact, however, that this appointment was made upon the 
petition of Joanna, and that that petition was preferred by her 
at the instance and direction of her father. To all intents and 
purposes what the guardian did was her act. Moreover, it is 
not perceived how, if the transaction is to be avoided as to two 
of the daughters and the widow, it can be maintained as to 
the remaining daughter. 

3. The exceptions (6*th and 7th) to the conclusions neces- 
sarily fall with the exceptions to the competency of the daugh- 
ters as witnesses and to the findings of fact already referred to. 

At the argument of this case, some . criticism was sug- 
gested of the decision excepted to for the reason that the 
"Conclusions" consist simply of declarations of the decree the 
plaintiffs are entitled to upon the basis of the facts found with- 
out further or formally stating the legal grounds of their right 
considered in the "Discussion." Whilst none of the excep- 
tions filed raise any objection of this kind, and perhaps could 
not successfully do so, it may be more satisfactory to indicate 
briefly, by way of additional conclusions, what will serve to 
lead up to the final conclusion as to the decree to be entered. 
With that end in view, the conclusions are to be amended so 
as to read as follows: — 
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IIi; CONCLUSIONS. 

A — There is sufficient competent evidence in this case to 
sustain the material allegations of plaintiffs' bill and establish 
the essential facts averred therein. 

B — The facts proven by the evidence make out the exist- 
ence of a confidential relation between John F. O'Reilly and 
his daughters — the exercise by him over them of that domina- 
tion which said relation enabled him to exercise — an unques- 
tioning obedience on their part to his desires — and their execu- 
tion of or assent to the agreement of Dec. 3, 1897, without in- 
quiry into or realization of its effect and consequences upon 
their rights and interests, in deference to his authority and 
dictation, and in reliance upon his judgment. 

C — There was no consideration moving from John F. 
O'Reilly to his daughters for their joinder in the agreement of 
1897. The so-called compromise effected by it was simply an 
arrangement imposed by him upon his daughters, and ac- 
quiesced in by them without choice of their own. The agree- 
ment secured no advantage to them, but has turned out bur- 
densome and inconvenient to the daughters and unnecessary 
for the purposes of the widow, who now joins with them in the 
effort to have it set aside. 

D — The situation as regards the youngest daughter 
Joanna is virtually the same as that regarding the older daugh- 
ters, her petition to the Orphans' Court, which underlay the 
appointment of a guardian for her and his joinder in the agree- 
ment of 1897 in her behalf, having been preferred by her at the 
instance and direction of her father. 

E — An avoidance of the agreement of 1897 with respect 
to the older daughters and the widow involves its avoidance 
as to the remaining youngest daughter, Joanna. 

F — The right of the plaintiffs to proceed for the avoidance 
of the agreements of Dec. 3, 1897, and of May 3, 1901, is not, 
under the circumstances of this case and in view of the rela- 
tion of the parties and the ignorance of the daughters of ma- 
terial facts concerning the funds involved, barred by laches on 
their part in not proceeding sooner for that purpose. 

G — The right of the plaintiffs to avoid the agreement of 
1901 being admitted on all hands is to be treated as beyond 
dispute. 
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H — The plaintiffs are entitled to a decree — 

(a) declaring null and void the agreement dated 
Dec. 3, 1897, entered into between John F. O'Reilly and 
Mary E. O'Reilly on the one part and Catharine O'Reilly 
Kelly, Elizabeth D. O'Reilly, now Elizabeth O'Reilly 
Mishler, and James Nolan, guardian of Joanna M. 
O'Reilly, on the other part ; 

(b) declaring null and void the agreement dated 
May 3, 1901, executed by Catharine O'Reilly Kelly, Eliza- 
beth O'Reilly Mishler and Joanna M. O'Reilly; 

(c) decreeing the Reading Trust Company, trustee, 
to hold the trust fund amounting to the sum of $38,057.30 
arising out of the estate of Patrick O'Reilly, deceased, for 
the benefit of Mary E. O'Reilly for life, and after her death 
the principal thereof to be paid to Catharine O'Reilly 
Kelly, Elizabeth O'Reilly Mishler and Joanna M. O'Reilly, 
the child or children of either of them, in the event of 
death, to represent the parent ; 

(d) decreeing the Reading Trust Company, trustee, 
to hold the trust fund amounting to the sum of $65,270.69 
arising out of the individual estate of Catharine Cecelia 
O'Reilly, in trust to account for and pay over the same to 
Catharine O'Reilly Kelly, Elizabeth O'Reilly Mishler and 
Joanna M. O'Reilly, less its reasonable costs, expenditures 
and commissions. 

I — The Reading Trust Company, trustee, is to pay the 
costs of this suit out of the funds in its hands. 

And now, Aug. 25, 1917, it is ordered that the conclusions 
stated in the decision heretofore rendered in this case be 
amended to read as above set forth, and that thereupon the 
exceptions filed to said decision be dismissed. 



BINGAMAN vs. POOR DIRECTORS. 

Poor Directors — ^Failure to Defend Suit — Petition of Taxpayer to 
Intervene as Party Defendant — ^Insolllciency of Su^igrested Defense. 

The petition of a taxpayer to intervene as party defendant in a 
suit against poor directors will not be grranted where the proposed 
defense to the suit, a^ given in his petition to intervene, would be 
insufficient to prevent judgment for the plaintiff. 

Taxpayers— Ri^ht to Intervene in Suits. 

To entitle a taxpayer to intervene in a suit against poor directors 
he must set forth in his petition that which affects the merits of the 
claim. The mere fact that the poor directors do not propose to contest 
the claim is not sufficient ground upon which to base intervention by 
a taxpayer. 
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P(x>r DirectorS'^-Salt for Physicians' Salary— Ck>llaskm in Appointment. 

Where a physician is employed by poor directors and sues to 
recover his salary, it is not a sufficient defense to allege that his em- 
ployment was by collusion between the poor directors, where there is 
no allegation that the physician was a party to the alleged collusion. 

Contract of £}mployiiient — ^Physicians' Salaries. 

Where poor directors employ two physicians who alternate in 
attendance upon the sick from week to week, so that each serves in 
reality only half of each year, and one sues for his salary, it is no 
de^nse to say that he should be paid but half of the compensation 
claimed, unless ft is alleged that this method of service was contrary 
to his contract of employment. 

Suits Against Poor Directors — ^Intervention of Taxpayer-rOpinion of 
Taxpayer as to Suggested Defense. 

The opinion of a taxpayer, unless founded upon facts suffl<5ient for 
a defense, does not go to the merits of the claim so as to entitle him 
to intervene. 

In the Court of Common Pleas of Berks County. 

No. 9 August Term, 1916. 

Rule for permission to intervene. 

Rothermel & Mauger for rule. 

Joseph R. Dickinson and William Kerper Stevens for 
plaintiff, contra. 

Opinion by Wagner, J,, September 22, 1917.^ — In an 
opinion filed in this case on November 5, 1916, upon a rule for 
judgment, we pointed out that the plaintiff's statement was 
sufficient, that he had a right to maintain this suit", and that 
the defendant had authority to employ two physicians. 

The County Controller has petitioned the Court as the 
duly elected and qualified controller of Berks County, and as a 
citizen and taxpayer thereof, to intervene as a defendant. Un- 
der the Act of 2.3 March, 1877, P. L. 20, the petitioner, as a tax- 
payer, unquestionably has a right to intervene. Whether he 
has a right to do so as Controller was left undecided in Hel- 
ler vs. Bercaw, 62 Pa. Superior Ct. 885, 889. To entitle a tax- 
payer to intervene he must, howevier, set forth in his petition 
that which affects the merits of the claim : Maneval vs. Jack- 
son Tp. 141 Pa. 426. The mere fact that the Poor Directors 
do not propose to contest the claim is not a sufficient ground 
upon which to base an intervention by a taxpayer. "Where 
suit is brought against a township, the supervisors are not 
bound to subject the township to costs if they have no de- 
fence :" Maneval vs. Jackson Tp., supra. The position of 
the interventor is as stated in Chester City vs. White, 220 Pa. 
646, on p. 650 ; "Admitting the right of the appellants to be 
heard as interveners, .... such right allows them to do 
only that which the original party in whose shoes they stand 
might do ; they are subject to the same limitations and re- 
strictions." 
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The petitioner bases his right to intervene upon four 
grounds. The first is that the employment of the plaintiff by 
the defendant was collusive and was not made with a lawful 
regard for the best interests of the Poor District, or of the 
County of Berks, or of the County's poor. The petitioner then 
states the facts upon which he bases his allegation of collusion. 
It does not, however, appear from the petition, that the plain- 
tiff in any way was a party to the alleged collusion. He is, 
therefore, not barred from payment for his services. This was 
squarely decided in Sallade vs. Schuylkill County, 19 Pa. 
Superior Ct., 191, where it is held: "An agreement between 
two out of three members of a poor board by which the ap- 
pointments to offices are divided between them, and by which 
each binds himself to vote for any person that the other may 
name for a position to be filled by the board, without knowing 
who would be named, is illegal, immoral and contrary to pub- 
lic policy ; but notwithstanding the illegality of such an agree- 
ment, if a person is appointed clerk of the board in pursuance 
thereof, and performs the services of the office, he will be en- 
titled to his salary, if it appears that he was in no way con- 
nected with the illegal contract, either as principal or ac- 
cessory." 

In the other three paragraphs the petitioner charges that 
the physicians changed weekly in attendance upon the sick, 
alternating from week to week. That each of the physicians 
were employed during but half of the year — one week out of 
every two — and that he should be paid for no more than half 
the compensation claimed by him. He does not state that this 
method of service was contrary to the contract of employ- 
ment. The petitioner then closes the petition by stating that 
he, being of the opinion that this method is grossly negligent, 
unprofessional and repugnant to the principles of common 
humanity, prays that he may intervene. 

The opinion of a taxpayer, unless founded upon facts suffi- 
cient for a defense, does not go to the merits of a claim so as 
to entitle him to intervene. Otherwise taxpayers, under all 
circumstances, would have this right. We fail to see in this 
petition any just defense stated, under the law, to the merits 
of plaintiff's claim. Even if we allowed the petitioner to in- 
tervene, and he set up in his affidavit of defense the reasons he 
has advanced for intervening, we would be obliged to give 
judgment for plaintiff. For these reasons the rule to intervene 
is discharged. 
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SCHAEFFER vs. POOR DIRECTORS. 

In the Court of Common Pleas of Berks County. 

No. 80 June Term, 1916. 

Rule for permission to intervene. 

Rothermel & Mauger for rule. 

Joseph R, Dickinson and William Kerper Stevens for 
plaintiff, contra. 

Opinion by Wagner, J., September 22, 1917. — This is a 
case similar to Bingaman vs. Directors, etc.. No. 9 August 
Term, 1916, and for the reasons therein set forth, the rule to 
intervene is discharged. 



BURKHARD vs. BURKHARD. 

Divoroe— I>esertlon — "EYiOemoe. 

A divorce will not be granted on the ground of desertion where 
the husband, the libellant, testifies that wheii they were obliged to 
leave his house because it had been sold at sheriff's sale, he asked 
his wife to go with him to Hyde Park where he had rented a house, 
and she refused; and the only additional witness for libellant testified 
that he had been engaged to haul libellant's goods from his residence 
to Hyde Park; that he loaded libellant's plumbing tools, but no furni- 
ture; that then libellant asked his wife to go along, and she answered, 
"No, I won't go along with you," and that then libellant replied, 
"Oh, that is all I want to know." Respondent denied that she refused 
to live with him, and it was shown that after the separation libellant 
never attempted a reconciliation, and did not support his wife or 
children until an order was made against him in the Quarter Sessions 
Court. 

Desertion — ^Bvidenoe of liibellant — Subsequent Conduct as Affecting 
His Evidence. 

In a suit for divorce on the ground of desertion the evidence given 
by the libellant on the matter of desertion must be viewed in the light 
of his subsequent conduct. 

In the Court of Common Pleas of Berks County. 

No. 11 September Term, 1916. 

Divorce. Desertion. 

Harry J. Dumn for libellant. 

Rothermel & Mauger for respondent. 

Felix P. Kremp, Master. 
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Opinion by Wagner, J., September 22, 1917. — The only 
evidence that bears directly upon desertion, which is alleged 
as the ground for divorce, is that of libellant and a witness, 
William Carl: The libellant testifies that on the first of April, 
1914, after their house had been sold by the Sheriff, and they 
were obliged to leave, that he asked his wife to go with him to 
Hyde Park. He stated that he had rented a house there, and 
that she refused to go with him. William Carl testified that 
he had been engaged by the libellant to haul libellant's goods 
from his residence in Reading to Hyde Park. That he loaded 
the plumbing tools and implements that libellant used in his 
business, but no furniture. That when the tools, implements 
^nd stock were loaded, libellant then asked his wife to go 
along, and that she answered, "No, I won't go along with 
you," and that then libellant said, "Oh, that is all I want to 
know." 

Libellant admits that from this time on until June 17, 
1916, when an order for support in favor of the wife and two 
children was made against him in the Quarter Sessions Court 
of this county, he did absolutely nothing towards their sup- 
port. That he never asked her to live with him or endeavored 
to affect a reconciliation. The wife also testified that during 
this period of time, more than two years, she had never seen 
him until he appeared in Court. 

His evidence on the matter of desertion must be viewed 
in the light of his subsequent conduct. His evidence, even 
though not contradicted, would not be sufficient to establish! 
his allegation of desertion on the part of the respondent. The 
respondent, however, denies that he asked her to go ojit to 
Hyde Park. She testifie,s that he told her he had rqnted a 
house at Hyde Park,. That she then requested him to take 
her out to see the house, whereupon he admitted .that he had 
not rented one. • - 

. The Master has found that the libellant has failed to make 
out a case of wilful and malicious desertion on the part of the 
respondent as required by law to sustain his libel. We find 
the same as the Master. , 

The exceptions to the Master's report are dismissed. The 
libel is dismissed at the cost of the libellant. 



I 
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POULTON ct al. vs. ELY. 

Landlord and Tenant — Proceeding to Recover Possession — ^Act 31 
March, 1905, P. L. 87 — ^PlaintlfTs A^^nt as Lessor — Certiorari. 

Suit was brought before an alderman in the name of McGowan as 
agent for Ida Poulton et al. against Esther Ely, to recover possession 
of certain real estate alleged to have been leased to the defendant for 
an indeterminate term. The record of the alderman showed that the 
lease for the premises had been made with the defendant by Samuel N. 
Potteiger, agent. There was nothing to show that Ida Poulton was the 
original lessor or had acquired title to the property by descent or pur- 
chase from the original lessor. The alderman entered judgment for 
plaintiff. On certiorari, Held, that the record was fatally defective. 

Lease Executed by Agent Wltbont Disclosing Principal. 

Where an agent, without disclosing his principal, executes a lease 
of a house in his own name, the tenant holds under the agent; and it 
makes no difference that the agent in signing the lease wrote the word 
"agent" after his signature. 

In the Court of Common Pleas of Berks County. 

No. 33 April Term, 1917. 

Certiorari. 

D. E. Schroeder for defendant and certiorari, 

Paul H. Price for plaintiflF. 

Opinion by Wagner, J., September 22, 1917. — This is a 
proceeding to recover possession of premises by a landlord un- 
der the Act of 31 March, 1905, P. L. 87. The procedure for the 
purpose of obtaining possession, as provided for by the Act of 
1905, must be under the Act of December 14, 1863, P. L. (1864) 
1125 ; Lehman vs. Lehman, 19 Dist. Rep. 590 ; Weill vs. Peifer, 
21 Dist. Rep. 606. Under this Act it was held that none but the 
immediate lessor could recover possession prior to the Act of 
February 20, 1867, P. L. 30, which extended the Act to apply 
to cases where the owner or owners of the demised premises 
had acquired title thereto by descent or purchase from the 
original lessor or lessors : Rowan vs. Gates, 9 Dist. Rep. 564. 
The essential facts to be found by the Justice are: "that the 
plaintiflF was peaceably possessed of the premises, that he de- 
mised the same to the tenant in possession or to some one 
under whom he claims, that the term for which the same was 
demised is fully ended, and that three months' previous notice 
has been given of his desire to repossess the same." These 
facts must appear either in his judgment or he may find that 
the complaint which alleges these facts is true: Givens vs. 
Miller, Q2 Pa. 133: Xander vs. Weiss, 12 Dist. Rep. 724. 
See also Wolf vs. Brown, 14 Dist. Rep. 88. 

In this case the complaint is by William H. McGowan, 
as agent for Ida Poulton et al. He sets forth that Ida Poulton 
et al. are the owners of No. 110 North Seventh street, Reading, 
Pa. ; that she demised the premises to Esther Ely, the defend- 
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ant, for an indeterminate term, at a monthly rental of Eight 
Dollars, to be paid cash. The record shows the lease to have 
been entered into for said premises between Samuel N. Pot- 
teiger, agent, as lessor, with Esther Ely, as lessee. Under this 
instrument the lessor is Samuel N. Potteiger; the lessee, 
Esther Ely. In Seyfert vs. Bean, 83 Pa. 450, it is held: 
"Where an agent, without disclosing his principal, executes a 
lease of a house in his own name, the tenant holds under the 
agent ; and it makes no difference that the agent in signing the 
lease wrote the word 'agent' after his signature.'* Also on 
pa^e 453, the Supreme Court says : "She leased the house of 
Boileau & Sankey. .They let the premises to her. By the 
terms of the lease the relation of landlord and tenant was ex- 
clusively between them. In the body of the lease Boileau & 
Sankey are described as the sole lessors. It is true, at the foot 
they sign it as *agents.' Agents for whom? The lease is 
silent. As is clearly shown in Holt vs. Martin, 1 P. F. Smith 
499, in regard to a lease executed in a similar manner, the de- 
fendant did not thereby become the tenant of an unknown 
landlord." 

There is nothing whatever in this record to show that 

Ida Poulton was either the original lessor or the purchaser or 

descendant of the original lessor. The record does not show 

this essential feature to support the judgment entered by the 

. Alderman. For this reason it cannot stand. 

The exception "2b" is sustained, judgment is reversed 
and the proceeding set aside. 



SHEPHERD vs. SCHLEGEL. 

Workm^i's CJompensatlon Board — ^Appeal .From Decision — ^Hearsay 
evidence. 

Where a person dies as the result of a slight scratch on the nose 
which became Infected, and the only evidence as to the source of the 
injury and of the place where it occurred is the testimony of three wit- 
nesses, relatives of the deceased, who testified that they heard deceased 
say that a piece of lumber hit him on the nose while he was working, 
producing a scratch, the claimant has failed to sustain the burden of 
proof resting upon her to show that the death of the decedent was 
caused by an injury sustained while in the course of his employment. 
The evidence, not being part of the res gestae, was merely hearsay, 
which, although admissible in hearings before the workmen's compen- 
sation board because it may lead to the discovery of substantive evi- 
dence that will conclusively determine the real facts of the case, yet ia 
not of itself evidence upon which a decision can be founded. 

Workmen's Compeiisation Board — Appeals. 

An appeal to Court from the decision of the Workmen's Compen- 
sation Board does not lie upon questions of fact, but only upon ques- 
tions of law. 
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In the Court of Common Pleas of Berks County. 

No. 93 February Term, 1917. 

Appeal from decision of Workmen's Compensation Board. 

Claim petition No. 1266. 

Harvey F. Heinly for plaintiff, appellant. 

E. H. Deysher for defendant. 

Opinion by Wagner, J., October 1, 1917. — This is an appeal 
of Mary S. Shepherd from the decision of the Workmen's Com- 
pensation Board. At the argument it was conceded that upon 
questions of fact no appeal lies. That only where a question of 
law arises can an appeal be taken to the courts. 

The testimony in this case as to the source of the alleged 
actual injury claimed to have been received is the hearsay evi- 
dence of Mrs. Shepherd. She testified that her husband stated 
that the day upon which the accident occurred was very windy, 
and that by reason thereof he was overbalanced at the place 
where he worked, and a piece of lumber hit him on the nose, 
producing a tiny scratch. From this injury it is contended 
that he became infected, and erysipelas resulted, from which he 
died. Charles A. Dougherty, a son-in-law, and Mrs. Anna 
Dougherty, a daughter, testified that they heard the decedent 
make the same statement as to the accident that had happened 
to him. The first doctor who was consulted was Dr. George 
K. Levan. He testified that deceased came to his office on a 
Saturday afternoon; that after an examination he prescribed 
for an acute cold ; that the next day he called upon him and at 
once saw that the deceased was suffering from erysipelas. He 
said the deceased did not state anything to him that he re- 
cently had received an injury. He testified that in his opinion 
he died from erysipelas and nothing else. George Swoyer tes- 
tified that on the day of the alleged accident he was working 
with the deceased; that he worked beside him — that they 
worked together; that he was with him all the time, and that 
he was not hurt on that day. That if he had been hurt he 
would have known it, and that the deceased never said any- 
thing to him about a board hitting him on the nose. That on 
the evening of the alleged accident they came home together 
and he saw nothing of a scratch on deceased's nose. Dr. Clar- 
ence M. Kurtz testified that he had attended deceased; that 
deceased informed him that he got an injury by being hurt 
with a plank. That he had a sore on the nose where the de- 
ceased claimed he had been struck by the timber, and said that 
this injury was evidently the source of the infection, and that 
he died as a result of erysipelas. On this evidence appellant 
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contends that as a matter of law the Referee and the Board 
were required to make a finding in favor of the claimant. 

The Referee, in his reasons for disallowance, states that 
*'After giving due consideration to all the testimony in this 
case, the Referee decides that the claimant has failed to sus- 
tain the burden of proof which rests upon the claimant to show 
that death of decedent was caused by an injury sustained while 
in the course of his employment, or such disease or infection 
as would naturally result therefrom." This decision, although 
stated under his "Reasons for Disallowance," is a finding of 
fact that death was not the result of an injury sustained while 
in the course of employment. To this finding of fact there is 
no appeal. Appellant contends that there is no warrant for 
this specific finding in that the corroborative evidence was 
such as to compel the Referee to find as a matter of law that 
the hearsay evidence of the three witnesses must be accepted 
as true. That is, that this case comes before us like a case 
where judgment n. o. v. has been entered. We fail to see, even 
if this question be considered as one of law, any error in the 
Referee's finding. In Andrulis vs. Delaware & Hudson Com- 
pany, 2 Dept. Rep., 1325, the rule has been laid down that "The 
admission of hearsay statements may lead to the discovery of 
substantive evidence that will conclusively determine the real 
facts of a given case. There may be instances where a hearsay 
statement is so completely corroborated by the surrounding 
circumstances and probabilities that it is thoroughly convinc- 
ing and a judicial tribunal will be justified in adopting it as an 
established fact." 

The question here to be determined was, even if such an 
injury as testified to did exist, where was that injury received? 
Of that material fact we have nothing but hearsay evidence of 
the three witnesses, relatives of the deceased. What the de- 
ceased said to these witnesses cannot be considered part of the 
res gestae. It was not stated to the fellow-workman, George 
Swoyer, at the time and place of occurrence : Maude A. White 
vs. Baldwin Locomotive Works, 3 Dept. Reps. 1198. Neither 
did this hearsay evidence tend to the discovery of such evi- 
dence as would have justified the Referee in deciding that the 
alleged injury was received as testified to in the hearsay evi- 
dence. In Botto et al. vs. W. C. Hamilton, et al., 3 Dept. Rep. 
198, on page 199, Judge Finletter says there is nothing in the 
Workmen's Compensation Act which permits an award upon 
hearsay testimony. "The provision of Section 428, properly 
interpreted, lead to no such result. . . . Any such radical 
change in the wise rules of evidence, founded upon experience, 
which exclude gossip and hearsay as unsafe sources of proof 
would require more compelling language than that of Section 
428, which is 'Neither the Board or any Referee shall be bound 
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by the technical rules of evidence in conducting any hearing* 
or investigation/ " Even, therefore, if we consider this appeal 
as one founded upon a question of law, we are not of the opin- 
ion that there is that in the evidence which would warrant a 
reversal in this case. 

The appeal is dismissed at costs of appellant. 



IN RE FISHER'S PETITION. 

Real SSstate— Parol Ck>ntract — ^Act 10 Jlfareh 1818, Sec. 1, 7 Sm. 79 — 
Neoeaaary Averments in Petition. 

Petitioner claimed title to certain land under a parol contract 
between him and liis deceased brother, and asked the Court to appoint 
a day for the examination of witnesses in support of the contract, under 
Act 10 March 1818, Sec. 1, 7 Sm. 79, which applies to contracts not 
within the statute of frauds. Other claimants to the real estate filed 
an answer to the petition, averring want of jurisdiction. Held: that 
in order to take the case out of the statute of frauds the petitioner 
must establish and set forth in his petition the fact that the change of 
possession was notorious and the fact that it has been exclusive, con- 
tinuous and maintained; and also that the petitioner has fulfilled his 
part of the alleged contract; and as none of these essentials were set 
forth in the petition, it must be refused. 

In the Court of Common Pleas of Berks County. 

No. 38 May Term, 1917. 

Petition to establish parol contract concerning land. 

Henry D. Green for petitioner. 

Thomas K. Leidy and Edwin Kline for Kercher and 
Fisher. 

Edward D. Trexler for Ebert and Schott. 

Opinion by Wagner, J., October 1, 1917. — This is a peti- 
tion of Benjamin G. Fisher, under the Act of 10 March, 1818, 
Sec. 1, 7 Sm. 79, wherein he claims title to certain lands de- 
scribed in his petition upon a parol contract which he alleges 
was entered into between him and his deceased brother, 
Samuel G. Fisher, in which he prays the Court to appoint a 
day certain for the examination of witnesses in support of his 
alleged contract. A rule was granted to show cause why the 
prayer should not be granted. Notice of this rule was served 
upon the persons interested in the estate of Samuel G. Fisher, 
deceased. 

In their answer they aver want of jurisdiction in the Court 
upon the facts alleged in the petition. The Act of 1818 pro- 
vides that "if, upon the exhibition of such petition, the Court 
shall be of opinion that the case therein disclosed doth not 
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come within the meaning of the Act of Assembly, entitled *Axi 
Act for the prevention of frauds and perjuries/ passed the 21st 
day of March, Anno Domini, 1772, they shall grant the prayer 
of the petitioner, and award his subpoenas for his witnesses." 

The heirs of said Samuel G. Fisher contend that the aver- 
ments of the petition are not such as to take this alleged con- 
tract out of the said Act of 21 March, 1772. The petition, 
inter alia, avers an agreement between the petitioner and the 
deceased and then states : "That in accordance with said agree- 
ment, the possession of said real estate was taken and held 
jointly by your petitioner and decedent and so carried on from 
the time of said contract until the death of the said Samuel G. 
Fisher." Also that "the lands were to become the absolute 
property of the said petitioner subject to the payment of the 
encumbrances upon the same and any debts due and owing by 
decedent at the time of his death, should the petitioner sur- 
vive decedent, and that, should petitioner die first, the said 
Samuel G. Fisher was to own absolutely, said lands, free and 
clear from any claim your petitioner had upon the same, at 
the time of his death, upon the said Samuel G. Fisher paying 
all the debts due by your said petitioner on the happening of 
that event." 

To take a case out of the statute of frauds and perjuries 
the petitioner, inter alia, must establish and therefore set forth 
in his petition "the fact that the change of possession was 
notorious, and the fact that it has been exclusive, continuous 
and maintained :" Hart vs. Carroll, 85 Pa. 508, 510 ; Wright vs. 
Nulton, 219 Pa. 258, 256 ; Schmidt vs. Lieberum, 51 Pa. Supe- 
rior Ct. 591, 596. The petition fails to set forth any of these 
essentials. On the contrary it states that the decedent pur- 
chased the property frojn a third party, and after this pur- 
chase continued to live with the petitioner, upon the premises 
until the time of his death. 

The consideration alleged is that upon the death of either, 
the survivor was to pay all the debts due by the deceased. 
The petition does not state one single act done by petitioner 
in pursuance of this agreement which would make a rescission 
of this alleged parol agreement inequitable and unjust. It does 
not even aver that any debts had been paid by the petitioner 
and that therefore there was part performance by the vendee. 
Whatever services, if any, were performed by the petitioner, 
can easily be compensated in damages. Here again an es- 
sential to take this parol agreement out of the Statute of ^ 
Frauds and Perjuries is wanting. The petition does not show, 
as required under the Act of 1818, that the case does not come 
within the Act of 21 March, 1772. 

The rule is therefore discharged. 
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ALLENTOWN PORTLAND CEMENT CO. vs. HUY et al. 

Water Ck>iirses — ^Rlgrhts of Riparian Owners — ^PrescripUve Ri«rht to 
Use Waters-Waste— Equity — ^Injunction. 

Where the owner of a mill operated from a dam in a stream, 
allows the dam breast, head-race, fore-bay and pen-stock to remain in 
a state of disrepair, whereby a large percientage of the water from the 
stream leaks away and is wasted, thus depriving a lower riparian 
owner of the use of the water, which, if not thus wasted, would pass 
to his property, and its loss is an injury to his manufacturing plant on 
the stream, the upper riparian owner will be restrained by injunction 
from allowing the water to be wasted by lack of proper repair. 

In the Court of Common Pleas of Berks County. In 
Equity. 

No. 1117 Equity Docket, 1913. 

On bill, answer and testimony. 

Cyrus G. Derr and George W. Aubrey for plaintiff. 

John B. Stevens for defendant. 

FINDINGS OF FACT. 
Opinion by Wagner, J., October 20, 1917.— 

1. The plaintiff is a corporation organized under the laws 
of the State of New Jersey, for the purpose of engaging in the 
quarrying of cement rock and the manufacture and sale of 
Portland Cement. Under the laws of the State of Pennsyl- 
vania, with the requirements of which the plaintiff has com- 
plied, it has the power to take, have and hold real estate in 
Pennsylvania necessary and proper for its corporate pur- 
poses. 

2. The plaintiff has acquired and owns 256 acres of land, 
situate in Maidencreek Township, Berks County, Pennsyl- 
vania. Upon said land is a large deposit of cement rock. The 
plaintiff upon said land has erected suitable buildings, ma- 
chinery and appliances for the quarrying of cement rock and 
the manufacture thereout of Portland Cement. 

3. Plaintiff's aforesaid land has a frontage of upward of 
3,000 feet on a stream of water flowing through Maidencreek 
Township, the boundary line thereof being in the middle of 
the stream. 

4. The defendants own and are in possession of a mill 
property situate on the side of said Maidencreek stream 
opposite to the land of the plaintiff, with a dam and a dam 
breast across the stream at a point on plaintiff's land and 
above plaintiff's aforesaid manufactory. From the dam ex- 
tends a head-race, a fore-bay, and a pen-stock leading to the 
mill. A tail-race extends from the mill to the Maidencreek 

.at a point in the stream where none of the water which flows 
from the dam into the head-race comes or can come to plain- 
tiff's plant. 
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5. Plaintiif's quarries and cement factory are large and 
extensive. It has invested in its entire property more than 
one and a half million dollars. It employs in its operation 
from 170 to 180 men, and requires an ample supply of water 
to properly and more economically run its plant by means of a 
condensing system. An insufficient supply of water compels 
the plaintiff to disuse the condensing feature of its plant and 
thereby increaises the cost of operation from $250 to $300 per 
day. 

6. The defendants' mill is an old one, and has been 
operated as a mill for over a hundred years. It has a patron- 
age of about 40 customers. 

7. Defendants' mill property, at the time of the filing of 
this bill, for four or more years prior thereto, and since, has 
been in a state of disrepair, in that there are allowed to exist 
for an unreasonable length of time large leaks in the dam 
breast, the head-race, the fore-bay, and the pen-stock. By 
these leaks from 15 per cent, to 40 per cent, of the water that 
passes from the dam to the head-race leaks away and is 
wasted. Plaintiff is thereby deprived of the use of this water, 
which if not thus wasted would pass to plaintiff's property and 
would be sufficient to run its plant by the condensing system. 

DISCUSSION. 

The complaint of the plaintiff is that the defendants in 
the exercise of their prescriptive right to take the water of 
the Maidencreek for mill purposes are taking more than is 
reasonably necessary for the operation of their mill ; that is, 
that defendants by allowing leaks to exist for an unreasonable 
length of time in the dam-breast, head-race, fore-bay and pen- 
stock, waste from 15 to 40 per cent, of the water which would 
otherwise come to plaintiff's property, and that thus defend- 
ants injure plaintiff's business. 

Plaintiff's witnesses testified that prior to the filing of the 
bill in January, 1914, and since, the defendants have failed to 
keep in reasonable repair the dam-breast, head-race, fore-bay 
and pen-stock, by allowing leaks therein to continue for a 
long period of time. 

The rule as to the right of the riparian owner is thus 
stated in 30 A. & E. Enc. of Law, 2d Ed., pages 354, 355 : "As 
a general rule, a riparian owner is entitled, in the absence of 
grant, license, or prescription limiting his rights, to have the 
watercourse which washes his land flow as it is wont by 
nature to flow, without material alteration or diminution as to 
either quantity or quality. The right to the natural flow of 
the watercourse is subject, however, to the limitation that each 
riparian proprietor is entitled to a reasonable use of the water 
for certain purposes though such use may diminish the 
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natural flow of the watercourse to lower riparian proprietors. 
The respective rights of the several riparian owners must, for 
the protection of their mutual rights, be enjoyed in such a 
reasonable manner as not to injure unnecessarily the rights 
of others." 

In this case we have the admitted prescriptive right of 
the defendants to use the water for mill purposes. This pre- 
scriptive right, however, does not give any right to waste 
water. The amount of water that can be used by the defend- 
ants is only that which is reasonably necessary, together with 
necessary waste, for its prescriptive right to use the water for 
its mill operations. In Irving vs. Media Borough, 10 Pa. 
Superior Ct. 132, on page 148, affirmed in 194 Pa. 648, we 
have : "The extent of the presumed right is determined by the 
user on which is grounded the presumed grant; the right 
granted being commensurate with the right enjoyed." Angell 
on Water Courses (7th ed.), 389. "The extent of the pre- 
scriptive right is measured by the extent of the enjoyment, 
and is confined to the right as exercised originally." 28 Am. 
& Eng. Ency. of Law, 1012. "The user which originated the 
right (to pollute a stream) must also be its measure, and it 
cannot be enlarged to the prejudice of any other person." 
Crossley vs. Lightoweler, L. R., 2 Ch. 478, quoted in Gould on 
Waters) sec. 345. This doctrine is recognized in our own 
cases, and we discover no reason for refusing to apply it here : 
Darlington vs. Painter, 7 Pa. 473; Mertz vs. Dorney, 25 Pa. 
519 ; Jones vs. Crow, 32 Pa. 398 ; McCallum vs. Germantown 
Water Co., 54 Pa. 40, 48; Chestnut Hill, etc., Turnpike Co. 
vs. Piper, 77 Pa. 432, See also Bealey vs. Shaw, supra. Prentice 
vs. Geiger, 74 N. Y. 342, and Hogg vs. Bailey, 5 Pa. Superior 
Ct. 426, 435." We consider it therefore plain that the un- 
necessary and unreasonable waste of water by the defendants 
through failure to properly keep in repair and maintenance 
its dam-breast, head-race, fore-bay, and pen-stock by reason 
of which the waters of the Maidencreek are diverted from 
plaintiff's property, is such an injury for the restraint of which 
the plaintiff's are entitled to a permanent injunction. 

Plaintiff has presented a number of requests for Findings 
of Fact and Findings of Law. What is material in these to 
the determination of this question, we have in substance 
affirmed by our Findings of Fact and Law. 

FINDINGS OF LAW. 

1. Defendants' right to the water of the stream does not 
exceed a right to take more water than is reasonably necessary 
for the operation of their mill for the business which comes 
to it. The defendants have no right to waste the water. The 
plaintiff is entitled as a riparian owner on the opposite side 
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of the stream to the use of such water as may not be reason- 
ably necessary to the defendants' right of water to operate 
their said mill. 

2. That the plaintiflF is entitled to a decree for a perma- 
nent injunction restraining the defendants, their agents and 
employees perpetually hereafter from taking from the said 
dam, and through the said head-race, more water than is rea- 
sonably necessary to operate the said mill for the business 
which comes to it, and from wasting water through the dam- 
breast, head-race, pen-stock and fore-bay not kept in a reason- 
able state of repair. ♦ 

3. The costs of this proceeding are to be paid by the 
defendants. 

And now, to wit, October 20, 1917, the Prothonotary is 
directed to enter a decree nisi in accordance with the fore- 
going decision, and forthwith to give notice thereof to the 
parties or their counsel of record, sec. reg. 



COMMONWEALTH vs. BROWN. 

Criminal Law — Larceny — Evidence— New Trial. 

A new trial will not be granted after a conviction on the charge 
of larceny where the evidence shows a stolen automobile found in the 
possession of the defendant a few hours after the theft occurred, with 
a changed license, the ornament removed, the top turned down, and 
the defendant in company '^^ith another man who had charge of an- 
other car stolen at about the same time and place, and the defendant 
offers no satisfactory explanation of his possession of the stolen car. 

Evidence— WltineetKS — Credibility. 

Contradictions in a witness' testimony always affect the credibility 
of the witness, and calling the jury's attention in the charge to such 
contradictions is proper. 

Evldencje— WltnesBes — Character Witness. 

Where a character witness undertakes to swear that the de- 
fendant's reputation for honesty was good, and then admits under 
cross-examination that prior to the theft of which the defendant was 
accused, he did not know a single person in the neighborhood who 
knew the defendant, the Court propertly charged that the jury must 
consider the witness' means and opportunity of knowing the de- 
fendant's reputation. 

In the Court of Quarter Sessions of Berks County. 

No. 148 March Sessions, 1917. 

Larceny: Rule for new trial. 

Harry J. Dumn and E. H. Deysher for defendant and rule. 

Wilson S. Rothermel, District Attorney, contra. 

Opinion by Wagner, J., October 15, 1917.— The defend- 
ant, Quintor Brown, was found guilty of the larceny of a 
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Buick automobile. He has filed a number of reasons for a 
new trial, the first two of which are that the verdict is con- 
trary to the law and to the evidence. 

It was admitted that this automobile was stolen in Read- 
ing several hours prior to the time that it was found in the 
possession of the defendant at Pottstown. It was also not 
denied that the license tag had been changed — that is, that the 
license tag had been taken from a Ford automobile and placed 
on the Buick car, and the Buick license changed to the Ford 
car — that there was an interchange of license tags. The Ford 
car had also been stolen in Reading on the same evening, and 
was found at about the same time the Buick car was found in 
Pottstown, in the possession of Kehr, who had been with the 
defendant in Reading during the evening. Both cars had gone 
from Reading to Pottstown, Kehr being in the Ford car, and 
the defendant in the Buick. It was also testified, and not 
denied, that the top of the Buick car was thrown down, and the 
ornament on the front of the car taken off. It is evident from 
this that the identity of the cars was attempted to be changed 
so as to disguise them. 

L. B. Reifsnyder, chief of police, Pottstown, testified that 
shortly after nine o'clock on February 24 he received a tele- 
phone call from City Hall, Reading, stating that a Ford touring 
car bearing license No. 23876 had been stolen. That about 
twenty minutes of twelve Officer Beam "ran into that number 
on West High street," but that instead of the license number 
being on a Ford car, it was on a Buick car. That he went to 
the place where this Buick car was and there saw a Mr. Kirlin 
and the defendant. That his officer, Mr. Beam, said, "Who 
operates this car, who runs this car?" The defendant said, "I 
do." That he also asked him who the owner was, and that de- 
fendant said he was the owner. This evidence was corrobor- 
ated by the evidence of William Y. Beam, police officer of 
Pottstown, and also by J. Raymond Kirlin. 

Mr. Kirlin testified that he saw the defendant at a garage 
in Pottstown on that evening. That defendant came there to 
get a tire changed ; that the night man at the garage took the 
inner tube out and changed the tire on the rims; that he fixed 
the tube and put it back again. That the defendant paid him 
for his services, and when the witness asked where the car was, 
defendant said, "Down street." That he then stated to the de- 
fendant that he would put on the tire for him, went along with 
defendant, and while engaged in putting the tire on the wheel 
the officers arrested defendant. That this was between eleven 
thirty and twenty minutes of twelve, and that the car was 
headed for Philadelphia. 

We have, therefore, from this evidence a stolen automobile 
found in the possession of this defendant a few hours after the 
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same had been stolen, with a changed license, the ornament 
removed, the top turned down, and the defendant in company 
with Kehr, who had charge of a car also stolen at about the 
. same time and place. This was clearly strong evidence bear- 
ing upon the guilt of this defendant, and evidence of such a 
character as fully warranted the conviction of this defendant, 
under the law, unless the possession of the stolen property was 
satisfactorily explained: Pennsylvania vs. Myers, Add. Pa. 
320 ; Com. vs. Devine, 18 Pa. Superior Ct., 431 ; Com. vs. Ber- 
ney, 28 Pa. Superior Ct., 61 ; Greenleaf on Evidence, 4 Ed., Vol. 
1, Sees. 11, 34. 

The defendant's explanation of the possession of the car 
was that he was in Reading on this evening ; that he there met 
Kehr, a basket ball player, and four others. He could not give 
the names of the other four. He stated one of the party pro- 
posed that they go to Pottstown. That these other persons 
had the cars on the outside when he, with them, came out of 
the hotel where they had been. He and three others were in 
the Buick car, and Kehr and the other two were in the Ford 
car. What became of the other five after they got to Potts- 
town was not disclosed. He testified that they left and went to 
a saloon, "and then I went down to the saloon and tried to 
locate them, to look for them, but I couldn't find them (N. of 
T. p. 31)." These men thus disappeared from the scene, and 
the whereabouts of none of them has since been discovered. 
The defense is the old and familiar story of having received 
the stolen property from an unknown person whose where- 
abouts remain undiscovered. 

The defendant called as a witness to show that he had 
been at this saloon in Reading on this evening with the others, 
a bartender, William Welsh. He, however, nowhere in his 
testimony associates the defendant with more than two others. 
He remembered Kehr, this defendant, and another person. He 
stated that when this defendant finally left the three persons 
went away together. On this testimony it can hardly be 
claimed that the verdict of guilty was contrary to the law and 
the evidence. 

Defendant complains about two matters specifically con- 
tained in the charge. The first relates to that part of the 
charge where the Court referred to the contradiction by the 
defendant in his testimony with reference to the name of the 
person claimed to be the third party with this defendant and 
Kehr. Counsel contends that : 

"The Court erred in neglecting to further interrogate the 
defendant concerning the name of Christ Leonard, when the 
defendant made the mistake in giving his name as Weand Ken- 
nedy, and then, in the charge, calling the attention of the jury 
to the discrepancy in defendant's testimony, without affording 
him the opportunity to explain." 
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There is absolutely no testimony in this case to show that 
the defendant made a mistake when he testified that the name 
of this person was Weand Kennedy. On the first day of the 
trial (N. of T., p. 29) he stated that the name of this third 
man, the basket ball player, was Christ Leonard. On the sec- 
ond day of the trial, upon being recalled by the District At- 
torney (p. 35), and asked the name of the other person, the 
witness referred to a book. The Court thereupon said, "Don't 
you know without referring to the book?" He answered, "I 
don't know his name without referring. I didn't know his 
name until after that. Kennedy." When still further ques- 
tioned we have : 

"Q: What is his first name? A. Weand Kennedy. 

"Q. He was the basket ball player? A. Yes, sir, ab- 
solutely." 

Later on the District Attorney asked him if Kennedy was 
the name of the man who was missing. He said, "Yes, sir, he 
was supposed to play, he was supposed to jump centre for 
the Jasper Team (N. of T., .p 36)." Then again on p. 39, 
when questioned by the District Attorney as to whether he 
had seen any of these four men whose names he did not know, 
since that night, he said he had not, "except one of the men's 
pictures." The Court then asked these questions: 

"Q. You saw one of the men's pictures? A. Yes, sir, Mr. 
Kennedy. 

"Q. He is the basket ball player? A. Yes, sir. 

"Q. Where does he live? A. He lives in New Hampshire." 

We have, therefore, on the first day of the trial his testi- 
mony as to the name of this third party as Christ Leonard ; 
and on the second day of the trial his statement three times 
that it was Weand Kennedy. We fail to see any error in the 
failure of the Court to further interrogate this defendant, 
when, as defendant's counsel alleges, but of which there is no 
proof, that defendant made a mistake in giving the name as 
Weand Kennedy. He had three times given the name as 
Weand Kennedy, and yet his counsel at no time during the 
trial attempted to have the alleged mistake corrected. Con- 
tradictions in a witness' testimony always affect the credi- 
bility of the witness, and calling the jury's attention in the 
charge to this, as affecting the defendant's credibility, was 
proper: McConkey vs. The Commonwealth, 161 Pa. 416. 

The other part of the charge complained of was that re- 
lating to defendant's three character witnesses. In the charge 
we first instructed the jury on the value of evidence of good 
character. To this portion of the charge there is no com- 
plaint. We then stated: "But in considering this evidence of 
good character, you must consider, when these persons say 
that the defendant had a good character for honesty, their 
means and opportunity of knowing that." In Com. vs. Howe, 
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35 Pa. Superior Ct. 554, on p. 563, we have : " *The question is 
what is said by people in general? That is the true point of 
inquiry, and everything which stops short of it, is incorrect/ 
Before the witness is qualified to speak it must appear that he 
is acquainted with the general reputation of the person with 
respect to the particular character involved, in the neighbor- 
hood in which he resides. If it appear that he has this knowl- 
edge he is competent to testify concerning it ; otherwise, not/* 
Also in Com. vs. Wilson, 44 Pa. Superior Ct., 183, on p. 190, 
we have : "A witness who testifies to the general good reputa- 
tion of one accused may be tested by asking him on cross- 
examination as to reports which he has heard or contradictory 
statements he has made, or other facts known to him, not for 
the purpose of discrediting the person whose reputation is in- 
volved, but solely for the purpose of aflfecting the credibility 
of the witness/' One of the character witnesses was Ernst L. 
Poole. He said he lived in Reading for two years; was an 
instructor at the Reading High School, and he had first met 
this defendant about twelve years ago in Philadelphia, where 
they both attended the Industrial Art School. He was asked 
whether he knew people who knew him. He answered he did. 
Then he was asked whether he knew his reputation for 
honesty. He said that he did, and that it was good. When 
tested by the District Attorney as to the value of this testi- 
mony of his, he answered, when questioned: (N. of T., p. 44). 

"Q. Who do you know in Philadelphia that knows 
Brown? A. I know some of the instructors of the Industrial 
Art School, and several of the boys in the neighborhood who 
knew him. 

"Q. How long ago was it that he attended that school? 
A. It was between 11 and 18 years ago." 

On re-direct examination he was asked whether he also 
knew people in Reading who knew Mr. Brown. He said he 
did. When asked whether he knew them at the present time, 
he said he did, and when asked whether he knew defendant's 
reputation in Reading, he answered he did and that it was 
good. In testing this evidence as to his good reputation in 
Reading, the District Attorney asked whether the witness 
knew anybody in Reading who knew this defendant, to which 
he replied he did. He said he had had a talk with a Mr. Sipe, 
but when asked by the Court whether he knew any one in 
Reading that knew him before February 24 — prior to this oc- 
currence — he answered that he was not certain on that point. 
Then when questioned by the District Attorney, "You don't 
know a single one, do you?" he answered, "No, sir." The im- 
portance of this test is plainly evident because this witness 
here undertakes to swear that the defendant's reputation in 
Reading for honesty was good, and then afterwards admits 
that he knew of only one person who knew him, and that prior 
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to the occurrence of this theft he did not know one individual 
in Reading who knew him. Such testimony is worthless, and 
had the test been put to this witness before he answered what 
defendant's reputation was, the Court would have been obliged 
to reject it as being incompetent. The same test, that is, the 
means and opportunity of the witness to know the character 
of defendant was equally applicable to the other two charac- 
ter witnesses. 

Rule for new trial discharged. 



BEAM, Ex'x, vs. RICHARD, et al. 

Pleadings— Promissory Note*— Suit by Cxecutrix. 

Where an executrix accepts a promissory note made to her indi- 
vidually by a creditor of the estate, she may sue upon the note either 
individually or as executrix. 

Evldenoe— CJompetency — ^Act 23 May, 1887, Sec. 5, (E) , P. Ij. 159. 

Where the subject of a suit is a promissory note given by de- 
fendant to an executrix in payment of a debt due the decedent, the 
testimony of the executrix is competent to show the consideration by 
stating what was said to her by the defendant at the time the note was 
given. The Act of 1887 does not apply, as the giving of the note was a 
transaction between the witness and the defendants, and not between 
the decedent and the defendants. 

In such a case the testimony of the defendant that she was not 
indebted to the estate of decedent is incompetent, since such testimony 
would relate to transactions between the witness and the decedent, 
and fall within the provisions of the Act of 1887. 

In the Court of Common Pleas of Berks County. 

No. 131 August Term, 1916. 

Assumpsit : Rule for new trial. 

E. H. Deysher and Earle I. Koch for defendants and rule. 

Silas R. Rothermel for plaintiff. 

Opinion by Wagner, J., October 15, 1917. — This is an 
action brought by Elizabeth Beam, as executrix, against the 
defendants, upon a promissory note for $950, dated March 31, 
1915, made payable to her individually. The statement avers 
that this note was given by defendants on account of a sum 
which was due and owing the decedent, Moses Beam, by the 
defendants at the time of his death for land conveyed and sold 
by him to Ella Richard, in his lifetime. 

One of the reasons advanced at the trial as a defense to 
the suit and argued as a reason for a new trial, was that the 
note was made to the plaintiff in her individual capacity and 
not as executrix of the estate of Moses Beam, deceased, and 
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that therefore this action by her as personal representative 
"ould not be maintained. 

It is plain from the pleadings in this case, together with 
the evidence thereon, that the fruits of a recovery on this proni- 
issory note will be assets of the estate of Moses Beam, de- 
ceased. In 18 Cyc, pp. 874, 875, we have this : "The rule seems 
to be well settled that if the fruits of the recovery will be assets 
the representative may declare either in his representative ca- 
pacity or in his own name. This rule applies equally whether 
the action is on tort or contract, and whether the consideration 
flows from the decedent or the representative." The rule thus 
stated applies to actions on notes: see supra. In Boggs, Ad- 
ministrator of Boggs vs. Bard and others, Executors of John- 
son, 2 Rawle 102, it is held : "Where the debt to be recovered is 
assets, the plaintiflf may name himself administrator, and sue 
as such on contract made by him." See also Peries vs. Ayci- 
nena, 3 W. & S. 64. This defense to the action cannot, there- 
fore, be sustained. 

Defendants assign as a reason for a new trial error in the 
admission against defendants' objection, of the evidence of 
Elizabeth Beam as to the consideration for this note. On page 
1, N. of T., counsel for plaintiflf handed the note to the witness 
and asked her whether she recognized it. Upon her answering 
in the affirmative, counsel for defendants requested an oflfer. 
Whereupon counsel for plaintiflf stated : "The note is admitted 
but the purpose for which it was given is denied. I want to 
show the purpose for which the note was given; that is, the 
consideration. We oflfer to show that the consideration, $950, 
so expressed in the note, was given as the balance due on some 
purchase money for a farm situated in Caernarvon Township, 
which the parties admit to have purchased, and for which a 
deed was given by Moses Beam." To this defendants objected, 
assigning a number of reasons, one of which was that "Moses 
Beam, one of the parties to the transaction, is dead, and there- 
fore the witness is incompetent," under Act of May 23, 1887, 
Sec. 5, (E), P. L. 159. 

The giving of this note was a transaction between this 
witness and the defendants, and not between Moses Beam and 
the defendants. This witness was, therefore, competent to 
testify to that which, at the time of the giving of the note, was 
stated by them to be its consideration. The objection of 
counsel was to the oflfer to show the consideration, and not 
to the form of the question which followed the overruling of 
the objection to the oflfer. It was only when plaintiflf's counsel 
(p. 2, N. of T.) asked the witness what conversation she had 
with Ella Richard that there was an objection to the question 
asked. This evidence was clearly admissible as showing ad- 
missions to the witness, the personal representative of the de- 
ceased, of indebtedness as bearing upon the consideration for 
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which subsequently the note in question was g^ven. Her testi- 
mony was that she and Ella Richard went to Mr. Friday's (an 
attorney) office to get a settlement from her (Ella Richard) 
of the balance due from her on the land conveyed by the de- 
cedent during his lifetime. That they there both agreed to 
have a note or mortgage drawn up for $1,000, that being about 
the amount agreed to be due. That if subsequently it was de- 
termined that this amount was more than the indebtedness, 
that then Mrs. Beam was to pay her the balance between the 
$1,000 for which the mortgage or note was given and the 
amount due. But if this note or mortgage for $1,000 was not 
sufficient to cover the indebtedness of the defendants, then 
the defendants were to pay to the witness the amount of in- 
debtedness which was more than the amount of $1,000. That 
subsequently, upon the husband refusing to sign the papers 
which had been drawn up in Mr. Friday's office, Mrs. Rich- 
ard figured up and determined the amount due, and that then 
the promissory note in question for $950 was delivered by de- 
fendants to this plaintiflF. An examination of her evidence 
shows that it was limited to the transaction between the plain- 
tiff and the defendants, and related to the consideration for 
which the note was given. It was therefore not incompetent 
under the Act of 1887. 

Another matter alleged as error is that the Court sus- 
tained the objection to this question put to Mrs. Richard (N. 
of T., p. 29) : "State whether or not you were indebted to your 
father's estate in the sum of $950 for real estate purchased from 
him?" That question as it stood related not to the occurrences 
of the time when this note was signed, but to transactions be- 
tween the decedent and this witness as a defendant, and conse- 
auently was not admissible under said Act of 1887. Her evi- 
dence was excluded only as it bore upon the transactions be- 
tween her and her father. When she was questioned as to 
what she had said in Mr. Friday's office with reference to an 
indebtedness to her father's estate there was no objection, and 
her evidence was admitted. She testified that she had not 
there said that she was indebted to her father's estate or that 
this note was given upon and in consequence of an indebted- 
ness by her to her father's estate. She testified that the con- 
sideration for the note was for farm stock received or to be 
received to the extent of $950 from the plaintiflf individually, 
and that by reason of the return of the farm stock to plain- 
tiff, the indebtedness represented by the note was wiped out. 
We do not consider that there was any error in excluding her 
evidence bearing upon the transaction between her and her 
father. 

Reasons for new trial discharged. 
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MARBURGER'S ESTATE. 

WIII9— Construction. 

Decedent's will provided that a portion of his estate should be 
held in trust and one-third of the income therefrom was to be paid to 
his son Charles, and two-thirds for the support of Charles' daugrhter, 
Eva May, until she reached the age of twenty-one years, after which 
her share of the income should be allowed to accumulate until the 
death of Charles, when the principal of the fund was to be divided 
among: the children of Charles. He further provided that in case 
Eva May should be physically unable to support herself when she 
arrived at the age of twenty-one, the trustee should continue paying 
her the two-third income from the fund. After Eva May became 
twenty-one years old, she was incapable of self-support Charles died, 
leaving eight children, including Eva May, who claimed that the trust 
should be continued and the two-thirds income paid to her. Held: 
that the provision that the income should be paid to her after she 
reached the age of twenty- one years in case she was incapable of 
self-support meant that she was only to receive it until her father's 
death, and that the fund was distributable to the heirs of Charles. 

Wills — ^Bequesta 

A clear and direct bequest or devise will not be affected by a later 
clause of doubtful import. » 

In the Orphans' Court of Berks County. 

J. Wilmer Fisher for accountant. 

Opinion by Schaeffer, P. J., October 20, 1917.— The de- 
cedent died on the 3rd day of November, 1910, testate and 
married, having by his last will and testament disposed of 
that part of his estate embraced in the account, as follows : 

"Third: — I give, devise and bequeath to my son John 
Mahlon in trust, for my wife Esther, during her natural life, 
the residue and remainder of my estate, both personal and 
real, he, (the trustee) to pay to her (my wife) the entire 
income on the* same semi-annually, and if said income shall 
at any time fall below Four Hundred dollars ($400.00) per 
annum, then he, (the said trustee) shall pay to her the differ- 
ence from the principal of the estate remaining, so as to raise 
the sum to that amount. 

"Fourth: — Upon the death of my wife, Esther, I be- 
queath to my son John Mahlon and my daughter Sarah 
Rebecca, each the sum of Five Hundred dollars ($500.00). 

"Fifth: — The remainder of the estate after being con- 
verted into cash shall be divided into three equal shares, 
of which I give, devise and bequeath as follows, to wit: — 
One share to my son John Mahlon, one share to my daughter 
Sarah Rebecca, and one share to my son John Mahlon in 
trust for my son Charles Elvert, and my grand-daughter 
Eva May, he (the trustee) to pay semi-annually one- third of 
the interest derived from this share to my son Charles Elvert, 
and two-thirds towards the support of my grand-daughter 
Eva May, who shall then be in charge of my daughter Sarah 
Rebecca until she is twenty-one years of age. After my 
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grand-daughter Eva May is twenty-one years of age she 
shall no longer receive any of the income from the money 
willed in trust for her, but the two-thirds interest derived 
from the money willed in trust for my son Charles Elvert 
and my grand-daughter Eva May, shall be added to the said 
trust fund as often as it becomes due, and upon the death of 
my son Charles Elvert, the said trust shall terminate, and the 
trustee shall pay the money in said trust fund over to his 
children, to whom I give, devise and bequeath the same ab- 
solutely share and share alike. 

"Ninth : — In case my grand-daughter Eva< May shall 
be physically unable to support herself decently when she 
arrives at the age of twenty-one, then the trustee shall con- 
tinue paying her the two-thirds interest from the trust fund 
created for that purpose." 

By a codicil to his will, he revoked the bequest of $500.00 
to his daughter, Sarah Rebecca Folk. 

Esther Marburger, the cestui que trust, having died on 
July 7, 1916, the trust terminated, and the trustee has filed 
his account. It contains the corpus of the fund and income 
accrued since her death. Of the former, the balance for dis- 
tribution is shown to be $10,142.51, and of the latter, $652,16. 

For purposes of distribution the funds may be blended. 

With regard to the distribution, it is to be noted that the 
son, Charles Elvert Marburger, has died since testator's 
death, leaving to survive him the following children, viz : 
John, Charles, Martin, Eva May, Edith, Emma and Esther 
Marburger ; and, it having been stated on the record that Eva 
May is physically incapable of self-support, a question has 
been raised as to whether she is entitled to two-thirds of the 
income on that part of the fund directed by the will to be held 
in trust for her and her deceased father. 

The fifth item of the will provides, inter alia, that "after 
my grand-daughter Eva May is twenty-one years of age she 
shall no longer receive any of the income from the money 
willed in trust for her," and then directs an accumulation of 
the income during the remainder of Charles Elvert's life, 
after which "the said trust shall terminate, and the trustee 
shall pay the money in said trust fund over to his children." 
In the ninth item testator further provides: "In case my 
grand-daughter Eva May shall be physically unable to support 
herself decently when she arrives at the age of twenty-one, 
then the trustee shall continue paying her the two-thirds 
interest from the trust fund created for that purpose." 

As a whole the items in question seem to the Court clearly 
enough to express testator's general intention to give Charles 
Elvert a life interest in a part of his estate, with remainder 
to his children, together with a special solicitude for the wel- 
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fare of his crippled graiid-daughter, Eva May, until the ulti- 
mate distribution of the fund. His son, Charles Elvert, was 
to receive a part of the income during life, and upon his death, 
the principal passed to his children ; meanwhile, Eva May was 
to be supported. Until her majority^ in any event, she was 
to receive two-thirds of the income; and then, in case she 
should still prove physically incapable of Self-support, she 
was to continue to receive it. For how long a period? Mani- 
festly, until her father's death; for to her majority and from 
her majority to her father's death testator had provided for 
her; and thenceforward no necessity would exist for such 
provision. The fund would then become payable to the re- 
maindermen, of whom she was one. Instead of income, testa- 
tor doubtless reasoned, she would then receive her share of 
the principal, and out of this, she could continue her own sup- 
port. Thus both objects of his provision would be carried out. 
Charles Elvert would receive his income during life ; Eva May 
would be supported and maintained until she received her 
share of the principal fund. 

The construction suggested of the items in question, if not 
illegal, would seem forced to the Court, and convict the tes- 
tator of an inconsistency. As a result, two-thirds of this share 
would have to be placed in trust for the benefit of Eva May 
for life, because she is an incurable cripple. Not only would 
the identity of the remaindermen then be made uncertain, but 
there would be no passing of the principal fund at the death 
of Charles Elvert, as directed by testator's will, to the former's 
children. Eva May is just as much one of these children as 
any of the others. How, then, can she, as one of them, be 
deprived of her share absolutely. To so deprive her, one 
w^ould have to cut down by words of uncertain and indefinite 
meaning, an absolute estate already given to her, contrary to 
the rule, that a clear and direct bequest or devise will not be 
affected by a later clause of doubtful import : Parker's Appeal, 
^1 Pa. 478 ; Sheetz's Appeal, 82 Pa. 213 ; Cheetham vs. Muhlen- 
berg, 133 Pa. 309. None of these difficulties is presented by the 
Court's construction ; and, seeming the more fair and reason- 
able, it is adopted ; and distribution will be made accordingly. 
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GRUBER'S ESTATE. 

Wills— Legacy of Personal Property— Life Estate with Power of Con- 
sampti(ni — ^Distribution of Residue. 

Where, upon the death of a life tenant, there remains a residue 
of a fund given to him with power of consumption, the residue is 
distributable to the remaindermen. 

Decedents* Estates— Contract to Adopt Child — Considerati<m. 

Claimant asked for the distribution to her of the whole of the 
estate of decedent, basing her claim upon a contract made by her 
mother with the decedent when the claimant was a child, by the terms 
of which the decedent took the claimant into his family with the inten- 
tion of raising her as his child, and agreed that claimant was to get 
everything he- had at his death if she would stay with them until she 
was married. The claimant took decedent's name and lived in his 
family until her marriage. The relation of parent and child with her 
own mother was not severed. The accountant resisted the allowance 
of the claim on the ground that the contract was against public policy 
and therefore void. The evidence showed that claimant's mother had 
been d^eserted by her husband, and was in destitute circumstances, and 
that the contract was greatly to the benefit of the child. H^d: that 
the contract was enforceable. 

C<mtracts for Benefit of Third Party — ^Enforceability. 

A contract is enforceable by the party for whose benefit it was 
made, although not a party to it. 

In the Orphans' Court of Berks County. 

Ira P* Rothermel for accountant. 

William E. Fisher and John B. Stevens for claimants. 

Opinion by Schaeffer, P. J., October 20, 1917.— The deced- 
ent died on the 13th day of May, 1916, intestate, unmarried and 
without issue, leaving to survive him as next of kin collateral 
heirs. 

Several claims have been presented against the estate. 
One of them, in behalf of John William Hettinger, concerns 
a fund of $331.15, which came to this decedent under the will 
of his wife, Hettie, who died January 19, 1913. 

In her said will, she provided that "It is my will that if my 
husband survive me, then he shall have all I possess, to have 
and to hold the same as long as he lives, and to' use as much 
of the same as he needs to support himself and also John 
William Hettinger . . . after my husband's death what 
is left thereof shall be placed in trust with a person . 
approved by the Orphans' Court, for the said John William 
Hettinger aforesaid. The said trustee so appointed shall invest' 
the said money and pay the interest to the said John William 
Hettinger and as much as is necessary of the principal to sup- 
port him. 

If, however, the said John Hettinger should die then the 
said trustee shall hold the said money in his hands and pay 
the said interest to the mother of the said John Hettinger and 
the principal shall be paid in equal shares to the brothers and 
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sister of the said John Hettinger, if any, as soon as they have 
attained the age of twenty-one years." 

The fund in question has been traced into the possession 
of this decedent, where it had remained until his death. Both 
the check representing payment, and his bank book are here. 
Following the death of Henrietta Gruber, Thomas J. Zerby, 
her executor, on June 27, 1914, delivered to this decedent a 
check for $331.15, the amount of the fund claimed. Said check, 
as appears by decedent's bank book, was deposited to his credit 
in The First National Bank of Bernville, Pa., on June 27, 1914. 
The money has remained there ever since; and the Court 
knows of no reason why it should not now be subject to the 
further provisions of Henrietta Gruber's will. Tyson's Appeal, 
191 Pa. 218, decides that where, upon the death of a life tenant, 
there remains a residue of a fund given to him with power 
of consumption, that residue shall be distributable to the 
remainder men. That is this case, and the claim consequently 
is allowed, and distribution will be made accordingly. 

Gertrude Hettinger, also makes a claim for the whole bal- 
ance in the account, after all the other debts are paid, based 
on an alleged contract made by her mother Isabella Schuler 
with the decedent some thirty years ago, when he promised 
to give his entire estate to the claimant upon his death, if the 
mother would give him and his wife the claimant, and permit 
her to live with them until she got married. 

The testimony shows the following facts : Gertrude Het- 
tinger, the claimant, who is now married to Adam Hettinger, 
and is thirty- four ye^ars of age, is the only daughter of Isabella 
Schuler. Mrs. Schuler had three children, the claimant and 
two sons. The husband of Mrs. Schuler deserted her and the 
children, when the claimant was two years of age, and left the 
family in destitute circumstances — the mother supporting her- 
self and children out of wages earned in the neighborhood 
where they resided. While the mother was visiting a family 
near Klopp's Store in this county, where she was employed at 
various times, she met the decedent and his wife who were 
visiting there at the same time. It appears that during this 
visit, the decedent and his wife who knew claimant's family 
expressed the desire to Mrs. Schuler the mother, of having the 
claimant who was then about two and a half years of age, 
come and live in their family, saying, that they had no children 
and were anxious to adopt the claimant and rear her as their 
own child. The mother, at first, demurred, for she was unwill- 
ing to give her only daughter the claimant, to them. However, 
after much persuasion on the part of the Grubers the mother 
finally consented to let them have the claimant, upon their 
promise that the claimant was to get everything they had at 
the time of their death if she would stay with them until she 
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got marriedi The claimant remained with them —. years 

up to the time of her marriage, and always went by the name 
of Gertrude "Gruber," while she lived in the decedent's family. 
The decedent on different occasions acknowledged his obliga- 
tion under the arrangement and said that the. claimant was 
to have everything he had. He repeated this statement just 
about two months before he died, when he expressed a longing 
to live in the home of the "child" (claimant) he raised, and said, 
"after my death it is any ways her's." The testimony, which 
is not contradicted, establishes the contract set up in this c^se, 
. and shows that the claimant performed her part of it, and now 
asks for the fulfillment of the agreement on the part of this 
estate. 

The accountant resists the allowance of this claim, on the 
ground that this contract was against public policy, and there- 
fore void. In support of this contention he relies on the case 
of Enders, Appellant, vs. Enders, et al., Exrs., 164 Pa. 266, 
wherein our Supreme Court considered the force and validity 
of a contract such as is involved in this case. The facts in that 
case were as follows: Annie Enders, the plaintiff, was the 
daughter-in-law of the defendant William Enders. She was 
forced to leave her husband, the son of the defendant, on ac- 
count of his ill-treatment and refusal to support her. She 
went to the home of her father who resided at Berkley, in this 
county, and lived there with her son who was two years of 
age and the only child. While she' was staying with her 
father, the defendant and grandfather visited them, and after 
discussing the boy's future, and manifesting a great interest 
in him, he finally prevailed upon the mother to allow him to 
have the boy and educate him, the boy to make his home with 
him until he was of age, she to have the privilege of visiting 
her child when she desired, and to have him at her home when- 
ever convenient, and he would give her $20,000 and the boy 
$10,000, when he came of age. The mother consented, and there- 
after the home of the boy was with his grandfather, the mother 
and son visiting each other frequently. About November 25, 
1891, soon after the boy came of age, the grandfather died, but 
he had not paid, nor had he made any provision, by will or 
otherwise, for payment of the $20,000 to the mother, Annie 
Enders. Thereupon she brought suit against his executors, 
and the questions in the case were: 1. That there was no 
sufficient consideration to support the alleged contract. 2. 
That the contract, even if proven, was void because against 
public policy. The decision was that the consideration was 
sufficient, and that the contract was not against public policy. 
The reasoning of the decision on the question of public 
policy was to the effect: That the contract contemplated no 
severance of the parental relation, and was wholly for the 
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benefit of the child, and to gratify the pride and affection of 
the grandfather ; that "the tendency of such contracts, between 
grandparents of good character and ample estate, and parents 
in reduced circumstances, where parental solicitude and affec- 
tion are not to be extinguished, and where the welfare of the 
child is intended to be promoted, is neither to the injury of 
the public nor of good morals." 

In the case at bar, the parties to the contract were only 
distantly related, if at all, but were neighbors, so to speak, 
and knew each other for many years. The accountant con- 
tends, that the relationship existing between claimant and the 
decedent was not close enough or of such a character, as to 
take the case out of the rule established by a line of authorities, 
and particularly referred to in Enders, Appellant vs. Enders, 
et al., supra, page 273,' that a parent cannot bargain away for 
a consideration the custody and support of his child to a 
stranger. 

It has repeatedly been held, that a contract should not be 
declared to be in contravention of public policy unless it is 
apparent that it contravenes some public statute, or is against 
good morals, or that its tendency is to interfere with the public 
welfare or safety. The question whether or not a contract is 
against public policy must be determined by its purpose or 
tendency, and not by the fact that no harm results from it. 
In many jurisdictions it has also been held, that public policy 
forbids a parent to attempt by contract to shirk his responsi- 
bility for the support, education and training of his child, and 
that a. contract having such an object in view will be held 
void. 

There is no public statute in our state forbidding a parent 
from surrendering the custody of his child under all circum- 
stances; and, in fact, our Legislature by statute has declared 
that a parent can consent to adoption of its child upon certain 
conditions. Since a contract such as the one here in question 
does not offend against a public statute, the next question that 
arises is, whether the facts constituting it, are of such a char- 
acter, that they will forbid us from countenancing this agree- 
ment, because of its tendency to injure the public, and impair 
the good morals of the community. We do not think they are. 
This is not the case of a parent contracting for the relinquish- 
ment of her child for the purpose of relieving herself from those 
moral and legal duties which a parent owes to a child. 

There is no testimony in this case to show that the rela- 
tion of parent and child was severed, or that there was any 
intention on the part of the mother, to cast off all parental duty 
and obligation. The mother of the claimant in the case at bar, 
was very reluctant to part with her little girl, and it was only 
after contemplating her destitute circumstances and consider- 
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ing the advantages for a child in the home of the decedent, that 
she consented to let claimant live with them, until she got 
married. There was no self-seeking on the part of the mother 
— the mother did not receive a cent — when she entered into 
this contract ; and her sole purpose was the welfare and com- 
fort of her daughter. In addition it was only at the urgent 
solicitation of the decedent that she gave the girl, upon the 
condition that the latter was to receive the whole estate. 

Considering the situation of the parties and their circum- 
stances in life, we regard this contract as having been bene- 
ficial to all parties, and that it cannot be considered as in- 
jurious to the public or good morals. The mother made a 
beneficial arrangement for her child, and the decedent and his 
wife enjoyed her companionship and gratified their affections. 
In Van Dyne vs. Vreeland, 11 N. J. Eq. 371, Hill vs. Gomme, 
1 Beavan, 541, and in Neal's Executors vs. Gilmore, 79 Pa. 
427, cited with approval in Enders, Appellant vs. Enders, 
Supra, it was held that contracts by parents with strangers 
for relinquishment of the custody of a child were not void, 
"because of the special facts and on the ground that the con- 
tracts were for the welfare of the child." It has been intimated 
that this contract cannot be enforced because claimant was no 
party to it. She, however, was the party for whose benefit the 
contract was made. All the advantages of it were to accrue 
to her. The party for whose benefit the agreement is to be 
performed, and especially if any valuable portion has been 
rendered by him, has the legal right to enforce it : Van Dyne 
vs. Vreeland, Supra, e379. Moreover, it is too late for the per- 
sonal representative of decedent who has accepted the per- 
formance of this contract on the part of the claimant, to raise 
the objection that he is not bound by it, because he could not 
enforce that performance if it had been refused. 

We think this contract should be enforced, and therefore 
allow this claim for the balance in the account, less expenses 
and just debts. 
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WEBER'S ESTATE. 

Wills — Constraction — Bequest of BusiiiesB by Testatrix. 

Testatrix provided by her will that certain factories owned by her 
should be operated by three of her sons, the "upper" factory to be in 
charge of her son Harry and the "lower" factory in charge of her 
sons James and Daniel; the profits of the factories to be equally divided 
♦among the three, who should, however, pay a certain sum each month 
to her other children as rental; that if Harry should decide to with- 
draw from the "firm" the other two sons should have the first right to 
purchase his share, at a price to be fixed by an appraisement; that 
the factory buildings should not be sojd unless the three children 
mentioned, and all the others, declined to continue the business, in 
which event the executor was directed to sell the factories and divide 
the proceeds equally among the children. 

A further provision in the will stipulated that all of the bills due 
the factories at the death of the testatrix should be used to pay the 
debts and the balance remaining should be divided among certain 
children and if the money should be insufficient to pay the debts the 
deficiency should be assumed by Harry, James and Daniel. 

Harry, James and Daniel took over the operation of the factories, 
and subsequently the shares of James and Daniel were purchased by 
Harry; he thereupon expanded the business with his own capital and 
installed additional fixtures and conducted the business as his own. 

Two of the heirs filed a petition in the Orphans* Court asking for 
an order upon Harry to account for the profits of the business and 
asked also for his removal from the executorship of the estate. Held: 
dismissing the petition, that under the terms of the will the business 
was given to Harry, James and Daniel, and that they were entitled to 
all profits; that Harry, having purchased the Interests of his brothers, 
was entitled to operate the business as his own, being accountable 
only for the value of the machinery and merchandise in the factories 
at the time of the death of the testatrix. 

In the Orphans' Court of Berks County. 

Petition for removal of executor. 

Cyrus G. Derr and Walter B. Freed for petitioners. 

John B. Stevens contra. 

Opinion by Schaeffer, P. J., November 3, 1917.— This is 
an application by Hattie M. and Mary A. Weber, the former 
a daughter of testatrix and the latter surviving widow of a 
deceased son, Daniel, for an order upon Harry C. Weber, 
executor, to account for the profits of a certain business now 
being conducted by him, and for his removal from the execu- 
torship and trusteeship of this estate. 

Anna Weber, late of Reading, this county, died, testate, 
on May 25, 1905, having, by her last will and testament, pro- 
vided, inter alia, as follows : 

"I direct my hereinafter named executor to pay all my 
just debts and should a deficiency occur in my funeral, as here- 
inbefore stated, I direct the same shall be paid by my herein- 
after named executor out of my estate. They shall collect all 
of the bills due the factories and with the proceeds and the 
factories money in the banks pay all the debts of the factories 
and should there not be sufficient money arising from the 
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collections of the bills and motleys in the banks, the deficiency 
shall be assumed by my sops Harry C. Weber, James A. 
Weber and Daniel Weber, and should there be a balance 
over after making the collections and the factories moneys in 
the banks and after paying the debts of the said factories, that 
balance shall be equally divided among my children to wit : 
Herman Weber, Walter Weber, Harry C. Weber, James A. 
Weber, Hattie M. Moyer, and Maude E. Weber share' and 
share alike. 

:|e * :|e :|e :|e 

*'Item: I give and bequeath to my daughters Hattie M. 
intermarried with Reuben E. Moyer, and Maude E. Weber 
all the moneys deposited in banks which is deposited in the 
name of Anna Weber; share and share alike. 

* * * * * 

"Item: I do hereby direct that my property at the 
corner of Twelfth and Chestnut streets shall be sold at public 
or private sale . . . and all the money arising from such 
sale shall be equally divided between my children Herman 
Weber, Walter Weber, Harry C. Weber, James A. Weber, 
Daniel Weber, Hattie M. Moyer and M^ude E. Weber, share 
and share alike. 

"Item : I direct'that the factories shall be run as follows : 
The upper factory shall be in the charge of my son Harry C. 
Weber and the lower factory shall be in charge of my sons 
James A. Weber and Daniel Weber. The profits of the said 
factories shall be equally divided among the said three chil- 
dren, Harry C. Weber, James A. Weber, and Daniel Weber, 
who shall pay a rental sum to my sons Herman Weber and 
Walter Weber each the sum of twelve dollars per month, and 
to my daughter, Maude E. Weber, the sum of fifteen dollars 
per month until she shall marry, thereupon the said payment 
to my daughter Maude E. Weber shall cease. However, if at 
any time the said factories shall be idle for more than one 
month then the above mentioned rents shall not be paid during- 
the time the factories are idle. My sons Harry C. Weber, 
James A. Weber and Daniel Weber shall each receive fifteen 
dollars per week for their labor out of the profits of the 
factories. 

"I do hereby order and direct that the sum of fifteen dol- 
lars per week, as hereinbefore provided, shall be paid to my 
son Daniel Weber as long as he is connected with the factory 
or factories and not able to work in the said factory or fac- 
tories on account of illness. 

"I do hereby order and direct that my son Harry C. 
Weber shall have the sole management of the financial mat- 
ters connected with the said factory or factories and the busi- 
ness thereof. AH contracts to be approved of by him and 
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all moneys to be received and deposited by him and all checks 
and other obligations to be signed by him only. In case of the 
death of my son Harry C. Weber then the surviving sons 
running the factory or factories shall decide amongst them- 
selves who shall assume the duties of my deceased son, Harry 
C. Weber. If at any time my son Harry C. Weber shall desire 
to withdraw from the firm, then my sons James A. Weber 
and Daniel Weber shall have the first right to purchase the 
share of my son Harry C. Weber, the amount to be determined 
by an honest appraisement of three disinterested persons. 

"However should any or either of my sons Harry C. 
Weber, James A. Weber or Daniel Weber die, then from the 
date of such death the share of the profits of such deceased 
son or sons shall be paid unto his or their widow or widows, 
and if there be no such widow or widows surviving and there 
be no children surviving, then such aforesaid share or shares 
of such deceased son or sons shall be paid unto his or their 
respective children as the case may be the foregoing is subject 
to the proviso that the aforesaid factory or factories are being 
run by my said mentioned sons as aforesaid or by any or 
either of them surviving as aforesaid and to continue as long 
as the factory or factories are run by the survivor or survivors 
of them, and also should it happen that any or either of my 
said three sons be not connected with the running or business 
of the said factory or factories at the time of his death or their 
death, then the aforesaid bequest of the share or profits shall 
not apply to the widow or children of such deceased son or 
sons dying not connected as aforesaid. 

"If at any time my three sons, Harr^ C. Weber, James 
A. Weber and Daniel Weber, or the survivors or survivor of 
them decline to continue the manufacturing business, or my 
said three sons are deceased, it is my will that the factory or 
factories shall not be sold as long as any of my other sons 
wish to run the factory or factories, and if my sons Harry C. . 
Weber, James A. Weber and Daniel Weber decline to run 
the fadtory or factories and if Herman Weber and Walter 
Weber or either of them wish to run the factory or factories, 
they shall pay a monthly rental sum of twelve dollars per 
month to each of my said, sons, if living, or if dead, to their 
widows or children of such deceased sons or son as aforesaid, 
and to my daughter Maude E. Weber a rental sum of fifteen 
dollars per month in the manner and period of time hereto- 
fore provided. Should neither of my said sons desire to run 
the said factory or factories, I do hereby direct my hereinafter 
named executor to sell the said factory or factories either at 
public or private sale for the best price obtainable, and I do 
hereby authorize and impower my hereinafter named executor 
to sign, seal, execute and acknowledge all such deed or deeds 
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of conveyance as may be requisite and necessary for the grant- 
ing and assuring the same to the purchaser or purchasers 
thereof in fee simple and the proceeds of said sale shall be 
equally divided among my children, Herman Weber, Walter 
Weber, Harry C. Weber, James A. Weber, Daniel Weber, 
Hattie M. Moyer and Maude E. Weber, share and share alike 
or their heirs share and share alike. 

"All the rest and residue of my estate real, personal and 
mixed whatsoever and wheresoever the same shall be at the 
time of my decease, and not hereinbefore given and disposed 
of I give, devise and bequeath to my children, Herman Weber, 
Walter Weber, Harry C. Weber, James A. Weber, Daniel 
Weber, Hattie M. Moyer and Maude E. Weber, or their heirs 
share and share alike." 

The petition, after reciting in substance that part of the 
will relating to the operation of the factories, alleges that at 
the death of testatrix, Harry C. Weber, executor, with his 
brothers, James and Daniel, took possession of the badge and 
box factories, under the terms of the will; that subsequently, 
having bought the interests of his two brothers, James and 
Daniel, the executor proceeded to expand said business by 
the purchase of another building adjoining and since made 
to connect with the original factory building, by the installa- 
tion therein of additional machinery, and by the introduction of 
certain other lines of manufacture, and to inextricably blend 
the new with the original box and badge business ; that he had 
contrived, by advertisement, his methods of banking and book- 
keeping, and by his general course of conduct, to have himself 
regarded sole owner of the business, thus making its patron- 
age and good will his own ; and that, having taken possession 
of this factory building and business as trustee and as such 
being accountable for their proper management and conduct, 
Harry Weber has pursued a course inimical to the interests 
of his mother's estate by designedly working to. absorb the 
business and thus injure and prejudice the estate: and prays, 
therefore, for a decree, removing Harry C. Weber as executor 
of the estate, directing him to account for the profits of the 
business since his mother's death, and ordering the sale of the 
property by a trustee to be appointed for the purpose. 

In his answer, Harry C. Weber, respondent, avers that 
at the death of his mother, as appears by the inventory on file, 
the machinery and merchandise in said factories were ap- 
praised at $2,378.98, and the factory building at about $1,800 ; 
that the only equipment in said factories for manufacturing 
purposes having been comprised of several hand presses and 
inadequate raw materials, and all the cash on hand and real- 
ized from book accounts having been divided among the 
legatees as directed by the will, he and his brothers, when they 
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took possession of the factories following his mother's death, 
were each obliged to invest in the business a working capital 
of $500 to continue it; that he is now running the business, 
having purchased the shares of his brothers as alleged by the 
petition, and, under the provisions of the will, is entitled to 
all the profits of the business ; and that the will, making it 
optional with him to continue the business, requires him to 
account as executor for said factories only when he has ceased 
to exercise his option. He denies that, in the conduct of his 
business bequeathed to him and his brothers by the will, he is 
wasting the property of the estate, or that, when the time to 
sell shall have arrived, he will be unable or unwilling to ac- 
count for the proceeds of sale of said factories or their equiva- 
lent value as fixed by the inventory ;. that he is conducting his 
business as executor or trustee, instead of as owner entitled 
to all the profits, subject to the payment of rentals as directed 
by the will ; and that he has acted in bad faith in this matter 
or has done anything to injure or prejudice the rights of the 
petitioners in this estate. 

Considerable testimony has been submitted to support 
petitioners allegations; and while its tendency is towards 
showing that the respondent, Harry C. Weber, has run the 
business in question in his own, rather than in the interest 
of the estate, the Court does not understand that he denies, this 
allegation, since he regards himself its sole owner. It will, 
probably, be sufficient to say that this testimony shows that 
he has in no wise prejudiced the interests of the estate, in the 
sense of having wasted or dissipated its assets. Rather the 
contrary seems to be true. 

The questions raised by this proceeding, therefore, appear 
to be whether (1) when Harry C. Weber and his brothers took 
possession of this business, they became the owners of it in 
their own right and consequently entitled to all its profits ; or 
(2)' when they took possession of it they did so merely as 
trustees of the business for the benefit of both the estate and 
themselves ; or to put the matter in another way, having come 
into possession of the business, were they individually entitled 
to all its profits, or should some of these profits have gone back 
into the factory for its enlargement and the improvement of 
its equipment, thus inuring to the benefit of the estate? 

Depending as they do for answer upon an understanding 
of the rights and duties of the parties to this controversy, these 
questions seem to require as a preliminary the proper interpre- 
tation of the provisions of the will of testatrix. One would 
hardly say it is free from difficulty. Nevertheless, the true 
meaning and intention of testatrix when she directed the profits 
of the factories to be divided among her three sons is our 
problem and, therefore, we must try to ascertain as correctly 
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as we can her expressed intention as appears from the whole 
will. "In construing a will," says the Supreme Court in Van 
Leer vs. Van Leer, 221 Pa. 195, "the object of the Courts is 
to ascertain not the intention simply, but the expressed inten- 
tion of the testator, i. e., the intention which the will itself, 
either expressly or by implication, declares ; or (which is the 
same thing) the meaning of the words — the meaning, that is, 
which the words of the will, properly interpreted, convey :" and 
in Wood vs. Schoen, 216 Pa. 425, cited in Seig^orth's Estate, 
61 Sup. Ct. 235, 237, "the purpose of construing a will is to 
ascertain the intention of the testator, so that it may be carried 
out in the disposition which he has made of his property. 
Technical rules of construction should only be resorted to and 
applied in .the interpretation of wills, when found to be neces- 
sary in determining the meaning of the instrument, so as to 
effectuate the purpose of the testator. If the language em- 
ployed by him in disposing of his estate is plain and discloses 
his intention, the will interprets itself, and hence no rules of 
construction are necessary to aid in its interpretation. All 
mere technical rules of construction must give way to the 
plainly expressed intention of the testator, if that intention is 
lawful. It is a rule of common sense, as well as law not to 
attempt to construe that which needs no construction." It 
seems hardly necessary to cite more authority to support this 
• well recognized rule. It has long been established that a 
testator's intent must be gathered from his words in the light 
of their plain and ordinary meaning: Howe's Appeal, 126 Pa. 
233. 

Applying these rules to the will before us, we find, pn a 
careful reading of the instrument that the general scheme 
of testatrix in the dispositipn of her estate, was an immediate 
conversion and division among her children of her whole es- 
tate, except the factories now in question. She gave several 
special pecuniary legacies, among them, notably, all money 
in her private bank account to her daughters, Hattie M. and 
Maude E. Weber, the former one of these petitioners; she 
directed the sale of the Twelfth and Chestnut streets property, 
and divided the proceeds equally among all her children; she 
even directed — rather significant in the light of this con- 
troversy — the collection of all the bills due the business, and 
out of these collections the payment of its outstanding ac- 
counts, giving any remaining balance to all her children, but 
placing the burden of making up any deficiency in such col- 
lections upon her three sons, Harry, James and Daniel; and 
the residue of her estate she gave to all her children. There 
then remained only the factories. 

With regard to these, her intention appears to have been 
to postpone their conversion long enough, at least, to enable 
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her sons to become well settled in the business; and to the 
Court, it seems, she made a distinction between her factories 
equipped for business, and the running business she contem- 
plated should be carried on in them. This distinction appears 
fairly clear. She starts out, for example, by designating her 
factories, "Upper Factory" and "Lower Factory;" not as a 
factory building, or as the upper or the lower floor in the 
building. Now, a vacant building suitable for manufacturing 
purposes is far from being a factory ; how much farther, there- 
fore, are its bare floors from being factories? To become fac- 
tories they must be equipped with power and machinery ; and 
this building thus equipped would enable her sons to carry 
on the business, one of the objects uppermost in the mind of 
the testatrix. 

But this distinction is emphasized in another way. In 
her mind, while closely related for commercial purposes, for 
purposes of division among, her children, factories equipped 
for business and the business to be carried on in them were two 
entirely different things. As factories equipped she conceived 
them as belonging to all her children. They were to reap 
such benefit of ownership, for instance, as rentals, which were 
to be paid by those who occupied the factories to those who 
did not. True, some of the children not occupying the fac- 
tories, for reasons mentioned or apparent, were to receive no 
rent. Hattie, married, was to receive none, and following her 
marriage, neither was Maude. Both, it will be remembered, 
in an earlier clause of the will are given their mother's private 
bank deposit. And these may have been the consideration that 
moved testatrix to exclude them from the rentals ; but, in any 
event, having reserved the right to fix the rentals, she could 
also . say who was to receive them. The fact remains that 
testatrix did recognize the right of her children to receive rent, 
and by that act, it seems to the Court, she also recognized them 
as the owners of the factories equipped for business. To this 
extent, at least, testatrix's intention seems fairly clear. 

When, however, she came to the business to be run in the 
factories, she took a different view of this question of owner- 
ship. First of all, it is to be noted, that she did not fix it in 
any one definitely. She could not; for having stripped it of 
alt capital and having placed upon certain of her sons the 
burden of making good any deficiency in assets to pay the 
outstanding accounts, she made the possibility of any business 
at all largely dependent upon individual effort and capital; 
and the ones who put forth the efi^ort and furnished the capi- 
tal were to have the benefit. Here again, for reasons not so 
difficult to fathom, testatrix shows a preference. Of her five 
sons, Harry, James and Daniel were to have first choice of 
running the business. Harry, testifying in these proceedings. 
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maintains that the choice of him was a reward for his faithful- 
ness to the business from early childhood; and he may be 
right, for testatrix, in giving him almost absolute control of 
the business, palpably evidenced much confidence in him. 
However this may be, she did give Harry and his two brothers 
first opportunity to take and run the business. She also gave 
these three the privilege of buying each other out ; and should 
any wish to take advantage of the privilege, she even provides 
the method of sale — by honest appraisement to determine the 
price. Honest appraisement of what? Certainly not of the 
factories equipped for business; for she quite clearly directs 
that those should remain unsold until all her sons should have 
declined to run the business. She therefore, must have meant 
an appraisement of the business. . For at this point she is not 
talking about factories in the sense used before, but about the 
business to be run in the factories ; and here again, though in 
another way, she fixes the ownership. She gave^ these three 
sons the right to sell their shares of the business to each other ; 
and the right to sell, it seems to the Courf, certainly presup- 
poses ownership. Having taken away all its capital and 
made the continuance of the business largely dependent upon 
their individual efforts, testatrix properly conceived them 
owners of what they might build, and recognized them as 
owners in conceding them the right to sell their interests. 

The fact that these three sons, under the will, could have 
disposed of their interests in this business to the other two, 
makes no difference. The important thing is that after Harry 
and his brothers took possession, their interest could be ob- 
tained by the remaining two sons only by purchase. Had the 
two bought, they would have simply stepped into the .shoes 
of the three, with the latter's rights and obligations. 

Now, to the Court it seems if the reasoning thus far is 
correct, it should lead to but one conclusion. To the owners 
of the business in question here there should inure certain 
benefits, just as certain benefits were to inure to the owners 
of the factories equipped for business. To those of the latter 
class who did not occupy the ^'factories" testatrix directed the 
payment of rent; to the former who ran the business, there- 
fore, should go its profits. And that is precisely what testa- 
trix has directed. To Harry C. Weber and his brothers she 
gave by her will the profits of the business which they might 
run and develop. Consequently, Hattie Weber, as one of the 
owners of the factories equipped, and her co-petitioner, Mary 
A. Weber, taking through a deceased owner, are interested in 
the factories equipped alone. Harry C. Weber, the respondent 
and survivor of those who ran the business, is the owner of 
the whole business and is entitled to all its profits. 
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To ascertain the value of the factories equipped for busi- 
ness, one must go back to the death of the testatrix. Except 
for any appreciation of the real estate, this value is fixed in the 
inventory filed. Anything above that represents merely profits, 
which, as said before, belong to the owner of the business. The 
fact that part of his profit went into additional equipment, to 
the mind of the Court, makes no material difference. For, if 
the Court's views are correct, he is to be regarded as occupy- 
ing the position of tenant, and any fixtures installed by him 
for the benefit of his trade or business belong to him : Robin- 
son vs. Harrison, 237 Pa. 613. The new equipment represent- 
ing profits, belongs to him ; the. rest of it is the property of the 
estate. 

The further result is that Harry C. Weber, having acquired 
this business as a purchaser and legatee of his mother, cannot 
be called upon as a trustee to file an account of his profits. 
He is not a trustee, but the owner of this business. No one else 
consequently has an interest in the profits. Moreover, until he 
declines to run the business or dies, no one can be obliged to 
sell the "factories.'* These are the terms of his mother's will, 
and unless it could be shown that as executor he has violated 
his duty or impaired the interests of the estate, the Court will 
not interfere. No such ground for interference has been 
shown ; the contrary, as appears from the testimony, seeming 
to be the case. 

The rule is discharged, and the petition is dismissed. 



SNYDER vs. REICHART CLEANING & DYEING CO. 

et al. 

€oiiKM*atioiis — Recelverss— Pending Suits. 

A judicial proceeding instituted before the appointment of a 
receiver and pending at the time of his appointment does not abate, 
if the receiver makes no objection to its going on. It may, with his 
assent, be prosecuted for his benefit in the name of the original party, 
or he may apply to the Court to be made a party to it, and continue it 
himself as such. In one way or another he has a right to control it 
so long as it has not been carried to final decree. 

CVn-porations — Fii^ Inenranoe — ^Renewal of Policies — ^Payment of Pre- 
mluin by President and Unauthorized Assfgnment to Himself. 

Policies of insurance on the property of a corporation being about 
to expire, R, president of the corporation, renewed the policies in the 
name of the corporation, paid the premiums himself and, being a 
creditor of the corporation, had a clause attached to the policies by 
the insurance companies, making the loss payable to himsefl and his 
son, judgment note creditors, as their interests may appear. Subse- 
quently a loss occurred and R. made settlement with the Insurance 
companies, the money he received being less than the money owed 
him by the corporation. A stockholder and creditor filed a bill in 
equity against the corporation and R., asking that a receiver be 
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appointed; that the loss clause in favor of R. be declared null and void, 
and that R. be compelled to account to the receiver of the corporation 
for the insurance money collected. The Court appointed a receiver. 
Held: that R. could not be compelled to surrender the insurance 
money except upon re-payment to him of the whole amount due him 
from the corporation; but that he j^hould file an account in order to 
determine whether there was any balance due the corporation after 
payment of its indebtedness to R. 

In the Court of Common Pleas of Berks County: In 
Equity. 

No. 1191 Equity Docket, 1917. 

Bill for receiver and an account. 

Randoph Stauffer for plaintiff. 

Oliver M. Wolff for Reichart Cleaning & Dyeing Co. 

Snyder, Zieber & Snyder and Ira P. Rothermel for Reich- 
art et al. 

Opinion by Endlich, P. J., November 5, 1917. — 

I. FINDINGS OF FACT. 

1. — The Reichart Cleaning & Dyeing Co. is a corporation 
of the State of Pennsylvania, located and doing business in 
this county. The amount of its stock, the par value of which 
is $10 per share, is $25,000, all of it issued and outstanding. 

2. — Charles Reichart, defendant, has been and is the presi- 
dent of said company ; Isaac Reichart, defendant, is his son ; 
and Edward G. Snyder, plaintiff, is its treasurer; all of these 
persons being stockholders and creditors of the company. The 
debt due by the company to Charles Reichart is claimed to be 
approximately $4,500, and that due Isaac Reichart approxi- 
mately $1,000, JFor part of which amounts these defendants 
hold judgment notes of the company. 

3. — On or about June 20, 1914, Charles Reichart, wtiile 
president of the company, with a view to protection of his and 
his son's claims against the company, caused to be renewed 
certain policies of insurance, amounting in the whole to $7,000, 
on the plant of the Reichart Cleaning & Dyeing Co., originally 
issued to said company. The company not being in funds and 
the premiums overdue, he paid for the renewals out of his own 
pocket, and had them marked "Loss, if any, payable to Charles 
Reichart and Isaac Reichart, judgment creditors, as their in- 
terest may appear." This was done by him without the knowl- 
edge, authorization or consent of the board of directors of the 
Reichart Cleaning & Dyeing Co., and there was no subsequent 
ratification thereof by said board. 

4. — On Sept. 29, 1914, the plant of the company was de- 
stroyed by fire, and the defendants, Charles Reichart and Isaac 
Reichart, in suits brought by them upon the policies in the 
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name of the company to their use, have collected about $4,000 
from certain of the insurance companies upon their policies 
• referred to, by way of compromise of all but two of said suits. 
These settlements were made without authorization from the 
board of directors of the company, and the proceeds of them 
are retained by said defendants, Charles Reichart and Isaac 
Reichart 

5. — Charles Reichart received six payments of interest due 
the Reichart Cleaning & Dyeing Co. on bonds of the Reading 
Realty Owners, Inc., owned by the company, aggregating $612. 
This money he declines to pay over to the treasurer of the 
company, claiming to have used it to pay bills due by the 
company, 

6.— On March 26, 1917, plaintiff filed this bill (a) to have 
a receiver appointed for the company, — (b) to compel Charles 
Reichart and Isaac Reichart to account for and pay over to 
such receiver the sums mentioned in the foregoing findings, 
Nos. 4 and 5, — (c) to annul the clauses for payment of loss to 
defendants, Charles Reichart and Isaac Reichart, — (d) to re- 
strain said defendants from settlement of the suits still pend- 
ing, — and for general relief, etc. The bill was, in due course, 
taken pro confesso against the company on May 8, 1917. The 
answer of Charles Reichart and Isaac Reichart (disclaiming 
objection to the first and second prayers of the bill) was filed 
on Apr. 26, 1917, and the cause was called for trial and the 
evidence heard on May 28, 1917. 

7. — In the meanwhile, the Reichart Cleaning & Dyeing 
Co. being concededly insolvent, a receiver was appointed by 
this Court on May 22, 1917, temporarily, and on June 11, 1917, 
permanently; and on Oct. 20, 1917, a rule was granted at his 
instance to show cause why he should not be made a party to 
this bill. 

II. DISCUSSION. 

The appointment of a receiver for a corporation works a 
suspension of its functions and authority over its property and 
effects, and operates as an injunction restraining its agents 
and officers from intermeddling with its affairs in any way. 
It does not, however, follow that a judicial proceeding insti- 
tuted before and pending at the time of the appointment of 
the receiver must abate by reason of the same, if the receiver 
makes no objection to its going on. On the contrary, it may 
with his assent be prosecuted for his benefit in the name of 
the original party, or he may apply to the Court to be made a 
party to it and continue it himself as such. In one way or 
another he has the right of controlling it so long as it has not 
been carried to final decree. All this was pointed out, with 
the citation of pertinent authorities, in the case of the Petition 
of the Prizer-Painter Stove & Heater Co., 2 Berks Co. L, J, 
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345, at p. 348. The present proceeding- is brought for the bene« 
fit of the corporation, its creditors and stockholders, by one 
who is the treasurer of it, a stockholder and a creditor. On 
Oct. 20, a rule was granted at the instance of the receiver to 
show cause why he should not be made a party. Under the 
principle above stated, the absence of the receiver as a party 
and the pendency of this rule do not forbid our further dealing 
with the cause as it is now before us. 

The answer of Charles Reichart and Isaac Reichart ex- 
pressly disclaims any objection to the second as well as to 
the first prayer of the plaintiff's bill asking for an accounting 
by those defendants and payment over to the receiver of 
moneys that may be found in their hands due to the company. 
Hence the question arising is whether Charles Reichart and 
Isaac Reichart are entitled to hold the money they collected 
upon the insurance policies marked payable to them as stated 
in the findings of fact, to the extent that it may be needed to 
reimburse them for lawful demands on their part against the 
company, — or whether they are to be required to hand that 
money over to the receiver. In support of his contention the 
plaintiff invokes the doctrine of Gravemeyer vs. Ins. Co.j 62 
Pa. 340, 342, reasserted in Light vs. Ins. Co., 169 Pa. 310, 
denying an insurable interest to a mere judgment creditor. 
In a contest between the Reicharts and the insurance cbm- 
panies involving the right of the former to recover against 
the latter, this principle might be controlling. But it is clear 
from the decision in the last cited case that even as between 
such parties the insurance company may waive the objection 
of want of insurable interest or become estopped from assert- 
ing it, and that the objection itself, therefore, is one which 
third parties cannot set up. It follows that the principle re- 
ferred to is inapplicable in this case. 

In so far as it is a fact that the Reicharts, having advanced 
money for the use of the company, have partly reimbursed 
themselves out of the proceeds of insurance paid for by them 
upon the corporation's property, there would seem to be no 
rule in law or morals that would require them to hand over 
the money to the receiver. In Kendall vs. Klapperthal Co., 
202 Pa. 596, at pp. 607-8, it was said by this Court (the de- 
cision being affirmed by the Supreme upon the opinion of the 
Common Pleas) as follows: 

"The rule is that if directors of a corporation supply the 
latter with money to meet its legitimate needs and the money 
so furnished is properly used in carrying on the corporate busi- 
ness, they are entitled to recover from the company the value 
of the money so supplied and used, not upon the basis of any 
actual contract, but of a duty which the law imposes, for rea- 
sons of justice, to make fair compensation for what has been 
properly received and applied : 1 Morawetz Priv. Corp. sec 526 ; 
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8 Thomp. Corp. sec. 4069." And *'where a director of a cor- 
poration was also its creditor and under circumstances making 
him chargeable with constructive fraud and by proceedings 
voidabk upon that ground got possession of property of the 
corporation, he would not be compelled to surrender it except 
upon condition that he be made whole for the amount honestly 
owing him." 

It is needless to point out how much less a court of equity 
would undertake to compel persons in the situation of these 
d«fcndants to surrender what they have obtained except upon 
similar conditions, which, of course, it would be idle to impose 
because impossible to perform. 

Neither can it be accurately asserted that Charles Reichart 
in obtaining the insurance acted as president of the company 
for the company He ought perhaps rather to be regarded as 
having acted in his capacity of creditor and in his own right 
as such; and it is a maxim of our law that when different 
rights meet in the same person, they are to be treated as if 
they were in different persons: Ross vs. Barclay, 18 Pa. 179, 
184. But in view of the admission in the answer of the pro- 
priety of the prayer for an accounting by Charles Reichart 
and Isaac Reichart, it must be considered that as to any .excess 
over what was needed to reimburse them that prayer is to be 
sustained on the theory that Charles Reichart's action was 
affected by his character as president of the company 

The necessary conclusion seems to be that the prayers 
of the bill must for the present be refused, except in so far as 
they are for the appointment (already made) of a receiver, 
etc., and for the rendition of an account by Charles Reichart 
and Isaac Reichart of moneys received by them or either of 
them for defendant company or by virtue of any claim or 
demand based upon the rights of defendant company, and 
payment over to the receiver of such moneys found to be in 
their hands or in the hands of either of them. 

III. CONCLUSIONS. 

A — As between the corporation on the one hand and 
Charles Reichart and Isaac Reichart on the other, there was 
nothing unlawful or unfair in the latter's procuring the in- 
surance payable to them in case of loss upon the company's 
property, and their collection of part of said insurance after 
the destruction of the property imposes upon them no liability 
to hand over to the receiver anything not in excess of their 
legitimate claims against the company. 

B — Equity will not compel Charles Reichart and Isaac 
Reichart to surrender what they have thus obtained so far as 
it may be needed for reimbursement for what they advanced 
to or laid out for the benefit of the company, except upon 
condition of the satisfaction of tbeir lawful demands ; and the 
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company being insolvent ai^d the performance of such conr 
idition therefore impossible, it cannot J^e reasonably ipippsed. 

C — As to any balance beyond wjiat i$ needed far de- 
fendants Charles ReicHart and Isaac Reichart's rieimburse- 
ment, and for the purpose of ascertaining whether there is 
any such balance, said defendants should ttf. held to an ac- 
counting of moneys received by them, and moneys advanced 
or paid out by them, for the benefit of the company. 

D — Excepting the prayers for the appointment of a re- 
ceiver and an accounting as above indicated, th^ prayers of 
plaintiff's bill are for the time, being to be refuscjd. 

And now, Nov. 5, 1917, the^ f^rothonotary. 13 directed to 
enter a decree nisi in accordance with the foregoing decision, 
and forthwith to give notice thereof to the parties or their 
counsel of record, sec. reg. -, 



STAAB, et al. vs. I^EADING SCHOOL DISTj^lCXiet al. 

Public Playgrotonds-r-Nul«mc5e — ^Injanctibn. 

An injunction yriU not be granted to rcjstrs^n the maintenance of 
a public playground in a built-up section of a city unless the evidence 
shows that it constitutes a nuisancfe. 1 . 

"To hold the injunction prayed for grantable upon the facts of 
this case, would be tantamount to declaring the tnaintenance and 
operation of playgrounds impossible within the built-up limits of a 
city, and, if sustained, would eventually wipe them out. Such a result, 
deplorable from many standpoints, cannot be regarded as consistent 
with public interest and recent legislation or as demanded by the rights 
of private property owners.*' 

In the Court of Common Pleas of Berks Co.: In Equity. 

No. 1174 Equity Docket, 1916. 

Exceptions to decision. 

W. B. Bechtel for plaintiflFs. 

Wellington M. Bertolet for the Reading Playground . 
Association. 

Earle I. Koch for the Reading School District. 

Opinion by Endlich, P. J., November 5, 1917.— The 
decision in this case was filed ' June 23, 1917, and 
is reported in 9 Berks Co. L. J. 173. The plaintiffs have 
taken a number of exceptions to the refusal of requests for 
findings submitted by them, as well as to certain findings 
and conclusions stated in the decision and to the decree in- 
dicated in the same. When the case was called for hearing 
upon the exceptions, nothing was advanced in the way of 
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argument in their support beyond the statement . that plain- 
tiffs, stood upon what had been urged in their behalf pre- 
viously to the decision excepted to. It was, indeed, asserted 
by plaintiffs' counsel that during the past summer. When 
the playground was open, plaintiffs were compelled to rent 
another house and remove the family into it on account of 
Mrs. Staab's condition and in order to secure (juiet. On the 
other hand it was declared on behalf of defendants, and not 
contradicted, that during the same period there was no com- 
plaint by any one of annoyance resulting from the operation 
of the playground here in question. And thet-e has cer- 
tainly been no renewed application to the Court for relief 
because of excessive noise, etc., as there might have been, 
under the decision, had there been occ?ision for such appli- 

, cation. 

A careful review of the decision excepted to has sug- 
gested no need of its modification in the statements of fact 
or the disposition of the plaintiffs' requests or the conclusions 
of law. The truth is that, to hold the inunction prayed ^or 
grantable upon the facts of this case, would be tantamount 
to declaring the maintenance and operation of playgrounds 

.impossible within the built-up limits of a city, and, if sus- 
tained, would eventually wipe them out. Such a result, de- 
plorable from many standpoints, cannot be regarded as con- 
sistent with public interest and recent legislation or as de- 
anded by the rights of private property owners. "The sound- 
ness of a principle," says Judge Sharswood, in Mayer vs. 

'Waltef, 64 Pa. 283, 286, "is often best* tested by its prac- 
tical working." 

And now, Nov. 5, 1917, it is ordered that the exceptions 
filed to the decision of June 23, 1917, in the above-entitled 
case be dismissed, and counsel may prepare and submit the 
proper decree in accordance with the said decision, sec. reg. 



QUINTER vs. QUINTER. 

|*ractioe C. P. — Jury Trial — ^Failure to f^xoept tp Cbarge of Court — 
Subsequent Allowaaoe of Exception by Court — ^Act 11 May, 1911, 
Sec. 2, P. li. 279. 

The Court, in th^ exercise of its discretion under Sec. 2, Act 
11 May, 1911, P. L.. 279, wiU, in a proper case, aUow an exception to 
tlie charge of the Court even after verdict; though, no exception hav- 
Ingr been asked for at the trial, the exception entered subsequently 
involves no certification that there was such a request, as in the case 
of exceptions generally. 

.Same — Statutes— Ii^terpretation— Punctuation. 

Punctuation is not a controlling part of any enactment, yet it has 
been repeatedly heW-. that it may be looked at as some indication of 
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meanin^r- It is probably safer in the interpretation of a statute l|ke 
this to adhere to the exact langruagre used, as punctuated, especially 
where the risrht thereby griven is the broader rigrht and makes in favor 
of the possibility of a review by the appellate courts of the action at 
nisi prius. 

In the Court of Common Pleas of Berks County. 

No. 34 January Term, 1916. 

Rul^ for exception to charge of Court. 

Walter S. Young, Wm. J. Rourke and W. B. Bechtel for 
defendant and rule. 

Henry S. Green and Lee Friday for plaintiff. 

Opinion by EndKch, P. J., November 5, 1917. — ^As men- 
tioned in the decision discharging the rule for a new trial in 
this case: 9 Berks Co. L. J. 184, there was no exception 
taken or asked for to the charge of the Court at the time 
when it was delivered. After the refusal of a retrial, de- 
fendant moved that an exception be noted in her favor to 
the charge, and this rule was granted to show cause why it 
should not be done. The allegation of the petition that a 
request for an exception was addressed to the stenographer 
in the hearing of the Court was denied by the answer filed 
to the rule, and, incorrect in point of fact, was on the argu- 
ment distinctly abandoned by defendant's counsel. Never- 
theless it is insisted that the Court has a discretion still to 
grant the exception^ under sec. 2, Act 11 May 1911, P. L. 279 
(unaffected, for present purposes, by the amendatory Act 
5 June 1913, P. L. 421). It was so held in Allison vs. Water 
Wheel Co., 27 York 203, and apparently so considered in 
Com. vs. Duffy, 49 Pa. Super. Ct. 344, and there seem to 
be no authoritative decisions to the contrary. The section 
in question provides as follows: — 

"Exceptions may be taken, without allowance by the 
trial judge, to any part or all of the charge, or to the answers 
to points, for any reason that may be alleged regarding the 
same in the hearing of the Court, before the jury retires to 
consider its verdict, or, thereafter, by leave^ of the Court ; 
and they shall be thereupon noted by the official stenog- 
rapher . . ." 

It will be observed that this language can be read in two 
ways. Read strictly according to its punctuation in the 
pamphlet laws, it would appear that the requirement of a 
request for an exception in the hearing of the Court applies 
only where it is made before the jury retires and where 
there is no allowance of the exception by the Court ; and that 
it has no reference to the noting of an exception after the 
retirement of the jury and by leave of the Court. Disre- 
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garding the punctuation, or inserting a comma between the 
words "same" and "in," the meaning of the clause would 
seem to be that, whether asked before or after the retire- 
ment of the jury, in any event there must be a request fot 
an exception made in the hearing of the Court. In other 
words, upon the strict wording of the statute, including its 
punctuation, the "leave of the Court" to enter an exception 
after the jury's retirement would appear not to depend in 
any degree upon the exception having been asked for and 
the reasons stated before its retirement in the hearing of 
the Court. Whilst punctuation is not a controlling part of 
any enactment: Hammock vs. Loan Co., 105 U. S. 77; 
Gyger's Est., 65 Pa. 311, 312; Com. vs. Shopp, 1 Woodw. 
123, 129, yet it has been repeatedly held that it may be looked 
at as some indication of meaning: See U. S. vs. Three R. R. 
Cars, 1 Abb. U. S. 196; Albright vs. Payne, 43 Ohio 8; 
Squires' Case, 12 Abb. Pr. (N. Y.) 38. Much may perhaps 
be said in favor of holding to the view that it was intended 
to make the request for an exception in the hearing of the 
Court indispensable in order to justify the latter in sub- 
sequently allowing an exception. But on the other hand a 
good deal may be said on the other side ; and there may be 
valid reasons for the distinction made by the statute in this 
respect between exceptions taken without allowance by the 
Court and those entered by its leave. At all events it is 
probably safer, in the interpretation of a statute like this, 
to adhere to the exact language used, as punctuated, espe- 
cially where the right therebjr given is the broader right and 
makes. in favor of the possibility of a review by the appellate 
courts of the action at nisi prius. It is very apparent that 
an exception entered by leave of the Court under the enact- 
ment referred to is different from an exception as hereto- 
fore, understood. It being presupposed that no exception was 
asked for at the trial, the exception entered subsequently 
under the Act of 1911 involves, of course, no certification 
that there was such a request, as in the case of exceptions 
generally: See Penna. R. R. Co. vs. Reading, 7 Berks Co, 
L. J. 147, 24 Distr. R. 855, and cases there cited. 

Our conclusion is that we ought to hold that the power 
to permit an exception at this time is discretionary, and that 
that power should be exercised, unless it involves palpable 
injustice to the other party. That is not clear in this in- 
stance. There has been considerable delay on the defend- 
ant's part in moving fot the exception; but it does not ap- 
pear that any injury or inconvenience has resulted or is likely 
to result to the plaintiff. Even had an exception to the charge 
been taken and noted at the trial, the final hearing and dis- 
position of the cause on appeal would not, in the regular 
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course of procedure, have been possible any sooner than k 
is now. : , 

The rule to show cause is made absolute, and the stenog- 
rapher is directed to note an exception in favor of the de- 
fendant to the charge of the Court. 



MEINIG vs. INTERNATIONAL MONEY MACHINE 
CO., et al. .(No. 2). 

In the Court of Common Pleas of Berks County : In 
Equity. « 

No. 1182 Equity Docket, 1916. 

Exceptions to decision. 

John B. Stevens and W. B. Bechtel for dirfendants and 
exceptions. 

C. H. Ruhl and Rothermel & Mauger for plaintiffs. 

Opinion by Endlich, P. J., November 5, 1917.— The de- 
cision in this case, favorable to plaintiff, was filed Aug. 25, 
1917. (10 Berks Co. L. J. 33.) The defendants have taken 
a number of exceptions to findings of fact and conclusions, 
as well as to the decree indicated in the decision. At the 
argument of these exceptions defendants' counsel dwelt ex- 
clusively upon the contention that the bill could not be main- 
tained because of the lack of previous formal notice of 
rescission and offer to return the stock involved in the transac- 
tion sought to be annulled, — ^invoking the same principle 
which was mainly relied on at the former hearing of the 
case, and to the authorities upon which, in the line of those 
cited by defendants^ counsel, may be added the very recent 
one of Wright vs. Leather Co., 257 Pa. 552. This principle 
was discussed and the line of cases referred to distinguished 
in the decision excepted to. In the absence of any new 
suggestion concerning its application and force in the pres- 
ent case, there seems to be no call for a rediscussion of it 
nor for a modification of the views heretofore expressed with 
reference to it. The remaining exceptions require no com- 
ment. 

And now, Nov. 5, 1917, it is ordered that the exceptions 
filed to the decision of Aug. 25, 1917, in the above-entitled 
case be dismissed, and counsel may prepare and submit the 
proper decree in accordance with the said decision, sec: reg. 
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O'REILLY, et al. vs. READING TRUST CO., Trustee, 

et al. (No. 2>. 

Contracts— Fraud^ — ^Undue Influence.* 

Business dealihgs between parents and children and other near 
relatives are not per se fraudulent, but' must be treated as are dealings 
between ordinary debtors and creditor^, and where the bona Udes of 
their transaction is attacked, the fraud alleged must be clearly proved. 
Where, however, that' which invalidates the transaction is fclearly 
proved (and the undue exercise of influence sprlngring from the €6n- 
ildential relation is practically indistinguishable from fraud) that rule 
is obviously satisfTed. 

In the Court of Common Pleas of Berks County: In 
Equity. 

No. 1176 Equity Docket, 1916. 

Exceptions to amended conclusions. (Reported in 10 
Berks Co. L. J., 39). 

Isaac Hiester for defendant and e^^ce^ptions. 

Elwood H. Deysher for plaintiff: 

Opinion by Endlich, P. J., November 12, 1917. — Upon 
the amendment, of the coaclusions originally filed in this case, 
a number of additional exceptions were taken by the defend- 
ants. -The theory upon which they proceed is the same as 
that maintained by defendants from .the beginning- of this 
litigation and advanced in the successive arguments that 
haye taken place during its progress. A careful reconsidera- 
tion has not led to the conviction that in any important aspect 
the views heretofore expressed by the Court should be modi- 
fied or changed. 

. Recurring, to the matter of the disputed competency of 
John F. O'Reilly's daughters to testify, it ma}^ be that de- 
fendants' admission of plaintiffs' right to set aside the Cath- 
arine Cecelia O'Reilly trust was understood in a sense more 
sweeping than that which was intended by counsel. In truth, 
however, it is of no controlling significance whether that right 
be admitted or not. Both the Patrick O'Reilly fund and 
the Catharine Cecelia O'Reilly fund passed to the trustees 
under the will of Catharine Cecelia O'Reilly, and not by any 
act of John F. O'Reilly. In the latter fund he never had any- 
thing but the life estate the will of Catharine Cecelia O'Reilly 
gave him. And concerning his relation to the Patrick 
O'Reilly fund after the assignment of his interest to Cath- 
arine Cecelia O'Reilly in 1889, it may be noted that that as- 
signipent describes itself as an "absolute conveyance and 
transfer" of John F. O'Reilly's interest in Patrick O'Reilly's 
estate, with provision for an income to John F. O'Reilly dur- 
ing his life, and with further provisions thereafter for his 
widow and children. The agreement of 1897 is a reaffirmance 
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of the agreemenrof 1880, embracing in addition the Catharine 
Cecelia O'Reilly trust fund, and as to both qualifying some 
of the previous directions of that agreement and of the will 
of Catharine Cecelia O'Reilly touching the ulterior destina- 
tion of the funds, but neither creating in, nor passing from, 
John F. O'Reilly any interest of his capable of surviving 
him, or represented by the defendants upon this record. Thus, 
in the absence of any admission such as above spoken of, 
the question of the competency of the daughters of John F. 
O'Reilly to testify in this case is to be judged of on the same 
footing with respect to both funds; and much of what has 
been said with reference to the Patrick O'Reilly fund on that 
subject applies, mutatis mutandis, when we come to the 
Catharine Cecelia O'Reilly fund. 

It is not considered necessary to decide, for the purposes 
of this case, whether John F. O Reilly had the power to re- 
voke the trust declared by the assignment of 1889, the re- 
linquishment of such power being alleged to constitute the 
consideration for the so-called compromise of 1897. Whether 
he had or not, if, as contended by defendants, there was a 
compromise freely and validly entered into, the doctrine of 
Fink vs. Bank, 178 Pa. 154, 170, might apply, that the suf- 
ficiency of the consideration for a compromise is not deter- 
mined by the soundness of the original claim of either party. 
If, on the other hand, the so-called compromise was brought 
about by unfair means, the consideration could not save it, 
and then again, whether or not he had the power to revoke 
the trust is not a decisive question. It is undoubtedly true, 
as laid down in Reehlihg vs. Byers, 94 Pa. 316, 323; Brown 
vs. McCormick, 135 id. 434, 437 ; Kitchen vs. McCloskey, 150 
id. 376, 385; Coleman's Est., 193 id. 605, 612, that business 
dealings between parents and children and other near rela- 
tives are not per sie fraudulent, but must be treated as are 
dealings between ordinary debtors and creditors, and where 
the bona fides of their transaction is attacked the fraud al- 
leged must be clearly proved. Where, however, that which 
invalidates the transaction is clearly proved, (and the undue 
exercise of influence springing from the confidential relation 
is practically indistinguishable from fraud : Boyd vs. Boyd, 
66 Pa. 283, 293; Caughey vs. Bridenbaugh, 208 id. 414, 423), 
that rule is obviously satisfied. 

We are of the opinion that the decision in this. cas6 
should be as heretofore indicated, and accordingly — 

It is ordered that the exceptions be dismissed, and' that 
counsel may prepare and submit the proper decree, sec. teg. 
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STEFFY vs. STEFFY. 

DtYOr(;e— Desertion — Non-Sni^iort. 

A wife asked for a divorce- on the ground of desertion. The tes- 
timony showed that it was she who left her husband. She testified 
that the reason for leaving him was his failure to support her and 
because he had told her to go. It appeared that during the two years 
of their married life, the respondent was in the habit of telling her to 
leave him. Held: that the libel should be dismissed. 

Divorce— Desertion — Evidence— Non-Support. 

A husband's failure to support his wife is not itself a desertion 
within the meaning of the divorce law; nieither does an allowance 
made in a proceeding for non-support in the Quarter Sessions, standing 
alone, establish such desertion. 

In the Court of Common Pleas of Berks Coimty. 

No. 48 August Term, 1917. 

Divorce. 

W. E: Sharman for libellant. 

Robert Grey Bushong, Master. 

Opinion by Endlich, P. J., November 12, 1917.— The libel 
in this case charges the respondent with desertion and 
adultery. In order to warrant a decree of divorce, one or 
both of tliese grounds must be proved as averred: Wilck 
vs. Wilck, 1 Berks Co. L. J. 3, and cases there cited. The 
learned Master in his report negatives both of them and 
recommends the dismissal of the libel with costs. The li- 
bellant asks for a decree notwithstanding the decision of the 
Master. A searching perusal of the testimony returned by 
him with his report leads to the conclusion that the applica- 
tion cannot properly be granted. So far as the charge of 
adultery is concerned, there is no evidence whatever which 
would justify an affirmative finding. When it comes to the 
allegation of desertion, it must be borne in mind that a failure 
to support is not itself a desertion within the meaning of the 
divorce law: See Ingersoll vs. Ingersoll, 49 Pa. 249, 251. 
Neither does an allowance made in a proceeding for non- 
support in the Quarter Sessions, standing alone, establish 
such desertion: Carey vs. Carey, 25 Pa. Super. Ct. 223. It 
was the libellant who left the respondent in this case; and 
according to the finding of the Master, borne out by the tes- 
timony, her reason for leaving was a failure on the part of 
the respondent to support her. When asked by her counsel, 
"Why did you leave?" her answer was, "He didn't provide." 
She says later on that he told her to go and that she left 
because she had nothing to eat and was told to go. But it 
appears from her own evidence that during the two years or 
a trifle more of their married life the respondent was in the 
habit of telling her to leave- him, and that she was probably 
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sufficiently accustomed to such remarks to attach little or 
no significance to them. Pra(itically her testimony stands 
alone in this case, brief and mfeagre though it is. Her two 
witnesses, one her sister, the oiher her mother, add nothing 
material to her deposition, besides, the Master had the 
libellant and her witnesses before him on the stand and had a 
better opportunity than we have of Judging of their credi- 
bility. The case of LeGrand vs. LeGrand, 24 Distr. R. 244, 
relied on by the libellant's couhsfel, has some features in com- 
mon with this case, but exhibits other important circum- 
stances here lacking which differentiate the two and make 
the case cited a very much stronger one for the libellant than 
this one is. To grant the divdrce here prayed for upon the 
testimony submitted would be to give the latter an effect 
which it seems clearly not entitled to. 

The report and recommendation of the Master are ap- 
proved, and the libel is dismissed at the costs of the libellant. 



KIRBY'S ESTATE. 

I>eoede!iits' E:6tates — ^WUls — ^Partial Intestacy-^Wldow's Claim Under 
Intestate liaws — ^Aot 1 AiHil, 1909, P. li. 87. 

Testator devised to his widow a life estate in the whole of his 
estate, real and personal, but failed to make disposition of a portion 
of his personal estate after her death, there being therefore a partial 
intestacy. Testator left no issue, and the widow, in addition to the 
life eistate given her by the will, claimed Under the intestate laws the 
$5,000 given by the Act of 1909, and one-half of the rest of the per- 
sonal property absolutely. Held: that the Act of 1909 has always been 
regarded as part of the intestate laws, and applies whether there is a 
total or partial intestacy; that the widow's rights at law having vested 
at testator's death, she, being also the life tenant, is presently entitled 
to the distribution asked for. 

In the Orphans' Court of Berks County. 

Widow's claim for exemption under Act of 1909. 

Snyder, Zieber & Snyder for accountant. 

Opinion by Schaeffer, P. J., November 17, 1917.— The 
decedent died on the 1st day of September, 1916, testate, 
njarried and without issue, leaving to survive him a widoW, 
Mary M. Kirby, and having, by his last will and testament, 
disposed of that part of his estate embraced in the account 
as follows: 

"Second. I give, devise and bequeath to my beloved 
wife Mary, all my estate, real, personal and mixed of whatso- 
ever kind and wheresoever situate, to have and to hold the 
same and to receive and enjoy the rents, issues, income and 



Digitized by VjOOQIC 



BERKS COUNTY LAW JOURNAL. 95 



profits therefrom fbr and during the term of her natural life,, 
and at and upon her decease I give and devise and bequeath 
the same as follows, that is to say: 

"Third. At and upon the decease of my said wife Mary, 
I give and devise unto Gordon Miljer, son of my brother-in- 
law Edward Y. Miller, my farm No. 1 which I inherited from 
my grandfather, situate in Maidencreek Township, Berks 
County, .... to have and to hold the said farm and 
tract of woodland for and during the term of his natural 
life, * 

"Fourth. At and upon the decease of my said wife 
Mary, I give and devise to Gordon Miller, son of my brother- 
in-law Edward Y. Miller, my farm No. 2 which I inherited 
from my uncle, Solomon Kirby, situate partly in Maiden- 
creek and partly in Richmond Township, Berks County, Penn- 
sylvania, . . . . . and also a certain tract of wood- 
land situate partly in Ruscombmanor and partly in Richmond 

Township, to have and to hold the said 

farm and tract of woodland for and during the term of his 

natural life, 

^ "Fifth. At and upon the decease of my said wife Mary, 
I give, devise and bequeath to Gordon Miller, son of my 
brother-in-law Edward Y. Miller, my homestead which I now 
occupy, situate partly in Maidencreek and partly in Rich- 
mond Townships, adjoining the above named farms Nos. 1 
and 2, containing fifteen acres, more or less, together with 
all and singular the furniture and household goods therein, 
he, the said Gordon Miller, to have and to hold the said 
homestead and tract of land and furniture and" household 
goods therein for and during the term of his natural life and 
to keep the same in the same order and report and without 
diminution as I kept it during my lifetime, and at and upon 
his decease I give, devise and bequeath the said homestead 
and tract of land and furniture and household goods therein, 
as above mentioned to the children of the said Gordon Mil- 
ler, in equal shares, the issue of any deceased child or chil- 
dren to take the same share as their parent would if living; 
but should the said Gordon Miller, die without any issue 
living at the time of his decease, then I give, devise and 
bequeath the said homestead and tract of land and furniture 
and household goods to his nearest blood relations living at 
the time of his decease, share and share alike. I order and 
direct that the two large clocks and pictures shall remain in 
the house and descend with the real estate devised in this 
paragraph." 

The account contains the proceeds of personal estate, 
print^ipal and income. Of principal, the balance for distribu- 
tion is $6,777.10, and of income, which has accrued since 
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testator's death, $155 20. The funds will be distributed sep- 

Included in the principal balance* are the furniture and 
household goods in the homestead, situate partly in Maiden- 
creek and .partly in Richmond Townships, valued, as appears 
by the inventory, at $219.25, > 

With regard to the distribution of. the balance, which is 
personal, it appears, by the will that there is a partial in- 
testacy. Having given the whpje of his estate to his widow 
for life, which included all his real estate, testator failed to 
make a disposition over of the major portion of his personalty. 
This portion embraces all the personal estate, except the 
household effects in the homestead, appraised at $219.25. lii 
these circumstances, Mary M. Kirby, the widow, has elected 
to take, not only by virtue of her life estate in both the real 
and personal property under the will, but also her interest 
in the personal estate under the intestate laws. 

That she is entitled to immediate distribution of what- 
ever interest she has in the fund under the law, is decided 
by Freeman's Estate, 227 Pa.. 154; where it is said that such 
interest vested in her immediately at the death df testator ; 
and that, consequently, she can, if she so desires, have it set 
aside for her absolutely. 

She, therefore, asks out of the principal here, first, for 
distribution to her for life of the homestead furniture and 
household goods, appraised at $219.25, as to which there is 
no intestacy. What remains constitutes that estate as to 
which there is an intestacy after her death; and of this — 
testator having left no issue — she asks that there be dis- 
tributed to her $5,000.00, previously appraised to her under 
the provisions of the Act of 1909; and of the balance, one- 
half to her for life, under the will, and the remaining half to 
her absolutely, under the intestate laAvs. She also asks for 
all the income, which has accrued since testator's death. Thus, 
the question naturally arises, is the widow, in view of her ac- 
■ ceptance under the will of her life estate in all the real estate, 
also entitled to take her rights at law in the personal estate 
and a life estate in the remaining personalty? In other words, 
is she in addition to all her other rights entitled to take 
$5,000.00 under the Act of 1909? 

The Act of 1833 provides for the descent and distribu- 
tion of real and personal estate, after payment of debts, 
**which shall not have been disposed of by will.'* Of such 
of her husband's estate as remained undisposed of by will, 
where there is no issue, that act gave to the widow one- 
half of his real estate for life and one-half of his personal 
estate absolutely. In the distribution of estates ever since 
that provision has been invariably carried out with respect 
to widows wherever there has been an intestacy, in whole 
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or in part. The Act of 1909 in nowise narrowed or restricted 
the estate out of which she is to take. Following the lan- 
guage of the prior act, it also designzlted the real and' per- 
sonal estate she is entitled to as that ''which shall not have 
been disposed of by will." And of that, where there is no 
issue, it. simply gave her more than 4he prior . act-^"real or 
personal estate, or both," to the aggregate value of $6,000.0.0. 
In anything above that, the Act of 1909 gave her the sanie 
proportions aS those given her by the Act of 1833, 

Both acts relate to the intestate Ikws of Pennsylvania. 
Ever since its passage, the Act of 1909 has been regarded 
part of the intestate laws of the Commonwealth: Guen- 
thoer's Estate, 235 Pa., 67 ; the supreme court there saying, 
moreover, that the act "dealt with and included estates whicn 
were taken by widows by -virtue of the intestate laws of the 
Commonwealth, whether there was a total or partial in- 
testacy." That fixesthewid9w's rights in the case of partial 
intestacy. It was followed in* Roger's Estate, 21 D. R. 1006, 
where testator disposed of his real estate without mention- 
ing his personal estate at all, and the coui*t cited Guenthoer's 
Estate as authority for distributing to the widow $5,000.00 
out of the personalty under the Act of 1909. Between Roger's 
Estate and this one the only diflference is the intervening 
life estate of the widow here. But that difference is im- 
material. For her rights at law having vested at testator's 
death, the widow, being also the life tenant, can, if she so 
desires, have them set apart to her immediately: Freeman's 
Estate, supra. That she has elected to do. 

Under the authorities, therefore, the court thinks the 
widow is entitled to the distribution asked for; and it will 
accordingly be made to her. 

Distribution of the personalty directly to her for^ life, 
will be made on condition that she furnish security, to be 
approved by the court, for the protection of the remainder 
interests: Kemerer's Estate, 251 Pa., 282. 



D A ViDHEISER'S ESTATE. 

Wills— Ijegacles — ^Vested or Oontinseoit. 

Testator devised aU his real and personal property to his wife for 
life. After her death the executor was to convert the entire estate into 
money, to be distributed as follows: "After the whole of my estate 
has been converted into money then I give and devise; the same to be 
equally divided between my four children, Sarah Amanda, Anna, Elmer 
and George." Sarah Amanda . and Anna died before the wido^. 
Held: that their shares under the will vested at the. death of testator, 
and were distributable to their personal representatives, the power of 
sale in the will having worked a conversion. 
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In the Orphans' Court of Berks County. 

S. M. Meredith and Lee Friday for claimants. 

Rothermel & Mauger for accountant. 

Opinion by Schaeffer, P. J., November 17, 1917.— The 
decedent died on February 4th, 1870, testate, leaving to sur- 
vive him his widow Elizabeth, and four children, named in 
his will, to wit: (1) Sarah Amanda, (2) Anna, (3) Elmer 
and (4) George. 

Sarah Amanda, a daughter, died in December, 1909, 
intestate and was survived by her husband Samuel Shirey, 
and three children, Rosa Hartman, Minnie Kline and Eliza- 
beth Dunkelberger. Anna, a daughter, died in October, 1913, 
and was survived by her husband, Wellington Shirey. 

The widow, who had a life interest in the whole estate 
of the decedent, died March 8th, -1916. 

The provisions of the will of the decedent governing the 
disposition of his estate are as follows: 

**Second. I give and devise to my beloved wife Elizabeth 
all my real estate and personal properly of whatsoever kind 
ai\d nature the same may be and wheresoever situated, during 
her life time, she to educate, maintain and raise my four chil- 
dren, viz : my two daughters Sarah Amanda, and Anna, and 
by two sons Elmer and George until they arrive at the age 
of twenty-one years, in case of the death of my wife Elizabeth 
before any of my children arrives at the age of twenty-one 
years, or in case of her death at any time thereafter, then in 
either events, I order and direct my Executor hereinafter 
named to dispose of all my real estate and personal property 
at either public or private sale for the best price that can be 
obtained for the same, hereby authorizing and empowering 
my Executor to make deed or deeds to the purchaser of my 
real estate, the same as I myself could do if living. 

"Third. After the whole of my estate has been con- 
verted into money then I give and devise the same to be 
equally divided between my four children, Sarah Amanda, 
Anna, Elmer and George, and appoint my brother, John 
Davidheiser, to be the guardian of my two daughters, Sarah 
Amanda and Anna, and my brother, Jacob Davidheiser, to be 
the guardian of my two sons, Elmer and George." 

The fund for distribution in this account is the pro- 
ceeds of the sale of thie real estate converted after the death 
of the widow, as directed by the will ; and the balance for 
distribution is shown to be $4,807.06. 

The two daughters, Sarah Amanda and Anna, having 
died before the widow of the decedent, the question is now 
raised whether their interests in the estate were vested, or 
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whether they were contingent upon their surviving the widow, 
who was the life tenant. 

We are of opinion that the remainders given to the 
daughters Sar^h Amanda and Anna vested in them on the 
death of the testator; and although, never having come into 
their possession by reason of their death during the pendency 
of the life estate, these remainders were and are their estates, 
and are distributable to their personal representatives. 

In Bair's Estate, 255 Pa. 169-173, Justice Walling said: 
"The sound rule seems to be that quoted from 1 Fearne on 
Contingent Remaiilders, p. 214 (4th American Ed.), in appel- 
lant's brief, to wit: 

" *For wherever there is a particular estate, the determina- 
tion of which does not depend on any uncertain event, and a 
remainder is thereon absolutely limited to a person in esse and 
ascertained, in that case, notwithstanding the nature and dura- 
tion of the estate limited in the remainder may be such, as 
that it may not endure beyond the particular estate, and may 
therefore never take effect or vest in possession, yet it is not 
a contingent, but a vested remainder ... I am the 
more particular on this point, from a desire of preventing the 
errors, which must affect our conclusions upon questions of 
law concerning this subject, if the uncertainty of taking 
-effect in possession, should form any part of our notion of a 
contingent remainder.' " 

Here the estate was bound to take effect in possession in 
the two daughters, Sarah Amanda and Anna, if they survived 
the life tenant, and that seems to be the true test. The mere 
fact that the remaindermen may not outlive the precedent 
estate, so as to come into actual possession, will not, without 
more, render the estate contingent; Bair's Estate, supra. 
Consequently, unless the express language of the testator's 
will shows a testamentary purpose to the contrary, we are 
obliged to follow this rule in determining the character of the 
estate that passed to the two daughters. 

It is well settled that the "law favors vested rather than 
contingent estates, and unless it clearly appears from the con- 
text or the circumstances of the case that a contingent interest 
was intended, the remainder will be regarded as having 
vested at the death of the testator, and not at the expiration 
of the life tenancy:" Tatham's Estate, 250 Pa. 269; Bair's 
Estate, supra. 

In the recent case of Rau's Estate, 254 Pa. 464, the 
Court stated the general rule to be, that an interest is to 
be construed as contingent only where it is impossible to 
construe it as vested, and said : "The whole policy of the 
law inclines to the vesting of legacies and allows that policy 
to yield only where a contrary purpOwSe is expressed in the 
will." 
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'^A legacy shall be deemed vested or contingent, just-as 
the time shall appear to have been annexed to the gift or the 
payment of it :'' Moore vs: Smith, 9 Watts, 403-408 ; Stern- 
bergh's Estate, 250 Pa. 187. 

The argument in support of the contingent remainders is, 
that the words in the will "after my whole estate has been 
converted into money then I give and devise the same to be 
equally divided between my four children, Sarah Amanda, 
Anna, Elmer and George," do show a clean intention to 
limit the vesting in the children surviving on the death of 
the widow, and that they do not refer to* the children at the 
time of testator's death, but to those who might live at the 
time of her death. In other words, that we have a condition 
precedent, the effect of which is to limit the gifts to those 
of the children who might survive the termination^ of the 
widow's life estate, and to make the right to take contingent 
on such survivorship. To support this contention, it is 
claimed that the word "then" introducing the clause "I give 
and devise the same," etc., postpones the time of vesting until 
after the death of the widow, and makes the time appointed 
for the enjoyment a contingent part of the description or 
character of the objects of the gift. We do not agree with 
this construction. The word "then" as used here undoubtedly 
refers to the termination of the life estate, and merely fixes 
the widow's 'death as the event to precede the passing of 
the estate into the possession of the children. As being 
related to the vesting of the estate, the word is not to be 
construed as an adverb of time, thus postponing the vesting 
in these children to the termination of the life estate, when 
those. who could take would have to "be determined by sur- 
vivorship. "Then" as introducing the limitation in this will, 
relates to an event, in no wise uncertain ; and is to be con- 
strued as equivalent to the prepositional phrase, "in that 
event," meaning the death of the widow, wheti the property 
was to be sold and the remaindermen were to come into 
possession of their estates. The words "then," "whenever," 
and their synonyms, almost always appear, where a vested 
remainder is created, and refer to the time when the property 
is to be divided and possession enjoyed; and they will not 
be allowed to make a devise or bequest contingent, unless it 
clearly appears that they were used to fix the time when the 
estate should vest and when the remaindermen should be 
determined: Stewart's Estate, 147 Pa. 383-386; Garstensen's 
Estate, 196 Pa. 325, 329 ; Wood vs. Schoen, 2iq Pa. 430. . 

If the devise had been to all of my children then living, 
or to the then surviving children, the word 'then' would have 
to be construed as meaning that only those who came within 
the description at that time, viz., the end of the widow's 
life estate, would be entitled to take. 
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In the case at bar the gift is to the children as individuals, 
each one. being mentioned by name and given an equal share 
in the estate. There is an entire absence, of any words expres* 
siye of survivorship or of a bequest over, in the event of their 
death in the lifetime of the widow. The plain inference is 
that each was expected to take a share at the decease of the 
testator. He. was merely postponing the distribution of his 
estate among his natural heirs, in order to provide a com- 
fortable income for his widow and their mother during her 
lifetime. To hold that the remainders to the children were 
contingent upon their surviving the widow, would result in 
an intestacy as to the parts of the estate which were to go 
to the daughters who died before the widow, and utterly 
defeat the clear purpose of the testator, not to die intestate 
as to any part of his estate : McClure's Appeal, 72 Pa. 416-421^ 

We think the language of the testator, employed in this 
will clearly shows his intention, viz, that all his children 
should have an immediate and absolute interest in his estate, 
subject only to the life estate in favor of the widow. Witii- 
out invoking the aid of any rules of interpretation it seems to 
us, that this will unmistakably shows^that all the children and 
the widow were to be the objects of his bounty, and it was 
only for the purpose of keeping the estate together so that the 
widow and children could enjoy the fruits and income of the 
same for certain periods, that the enjoyment of possession m 
the children was deferred until after the widow's death. The 
whole scheme and tenor of the will refute the contention 
that the estate did not vest in the children at the death of the 
testator; because he not only provides for the sale of the 
property during their minority, in case the widow should die,, 
but also appoints guardians for them, thus indicating that 
whether minors or sui juris, the estate was vested in them 
subject only to the widow's rights. 

In Letchworth's Appeal, 30 Pa. St. 175-179, where after 
the decease of his wife, and when the youngest child should 
arrive at the age of twenty-one years, the testator then 
directed all his estate to be distributed by his executors, under 
the intestate laws ; and in case all his children should die with- 
out issue during the lifetime of the widow; and the oldest 
daughter died before the youngest daughter was of age, and 
after the death of the widow, it was held that she then took 
a vested interest under the will. The language of Chief 
Justice Lowrie in that case is very applicable to the case at 
bar. He said: "By this will the testator constitutes his 
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widow the head of his family during her life; gives her all 
the income of his property for her support, and for the main^ 
tenancc and education of the children ; allows her to encroach 
trti the principal for this purpose, if necessary; authorizes his 
executors to convert his land into money ; and finally directs 
that on the death of his widow, and when his youngest child 
shall be of age, all his estate shall be distributed agreeably 
to the intestate laws. 

"Now, to our mind, this is a very simple, natural, and 
just testamentary disposition. The testator was not thinking 
of devising away the estate from his children and heirs, but 
only of directing how it should be administered for the bene- 
fit of the family so long as it had, or stood in need of a head; 
and how it should afterwards be distributed. It is not a 
devise to such children as should be living at a particular time ; 
but a direction for distribution among his natural heirs at a 
particular time." 

Our conclusion is that the estate to the children of the 
testator vested in them immediately upon his death, and that 
the shares of Sarah Amanda and Anna must be distributed 
to their personal representatives, because the power of sale 
in the will worked a convertion. The testator positively and 
explicitly directed his whole estate to be disposed of at public 
or private sale after the death of the widow^ and the pro- 
ceeds he gave to his children in equal shares. This worked a 
convertion of it into personalty; and the fact that the time 
of sale was postponed until after the death of the widow, 
does not prevent a conversion being worked : Bright's Appeal, 
100 Pa. 602; McClure's Appeal, 72 Pa. 414; Jones vs. Cald- 
well, 97 Pa. 42 ; McClarren's Estate, 238 Pa. 220. 



COMMONWEALTH vs. HEISLER. 

Criminal liaw — Breaking and £nterini? Witli Intent to Steal — ^Attempt! 
-^Act 31 Maj^di, i860, Sec. 50, P. li. 442. 

Defendant was indicted for feloniously breaking and enteringr a 
certain garagre with intent to «teal the goods therein. The jury found 
the defendant guilty of an attempt to feloniously enter and break .the 
garage with intent to steal the goods. Held: refusing a new trial, 
that the jury would have been justified under the evidfenbe, in finding 
the defendant guilty of actual entry and breaking^ but found him 
iruilty merely of the attempt, as they had the right to do, under Act 
31 March. 1860, Sec. 50, P. L. 442. 
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In the Court of Quarter Sessions of Berks County. 

No. 206 September Sessions, 1917. 

Brt'aking and entering with intent to steal. 

Riile for new trial. 

Thos. K. Leidy for defendant and rule. 

Harvey F. Hfeinly and Paul Schaeffer, Assistant Distil r 
Attorney for Commonwealth. 

Opinion by Wiagncr, J., November 19, 1917.— The defend- 
ant was charged in the Bill of Indictment with feloniously 
breaking and entering the garage of Morris R. Adams with 
intent to steal the goods in said garage, the property of Morris 
R. Adams. 

Peter McGovern, a detective licensed by this Court, testi 
fied that he had received information that this defendant, with 
two others, on this night in question when the alleged offense 
accurred, were to come from Philadelphia and arrive in Read 
ing at 1 :08 A. M. That the purpose of the three men was 
to enter the garage of Morris R. Adams to steal his automo- 
bile. In accordance with this information he, together with 
Charles Sanders, the County Civil Engineer, went into Mr. 
Adams garage and remained therie until close on to two o'clock 
A. M., when the door of the garage was opened by this defend- 
ant. Defendant pitf his head into the garage and seeing Mr. 
McGovern and Mr. Sanders, immediately took to flight, fol- 
lowed by Mr. McGovern. Police Officer Campbell ordered 
defendant to stop. He, however, dodged the officer, and, 
upon being chased, fell over a cellar door step, and was then 
arrested by the officer. 

Dr. Jesse Wagner testified that he was acting in co-opera- 
tion with Mr. McGovern and Mr. Sanders, and that he, on 
North Sixth street, was watching for the defendant and his 
two companions. That he saw three men going out on North 
sixth street, turn over to the east side, and then in Elni street 
in the direction of the garage. Mrs. Dunlap, who lives on 
Reed street, on which street this garage is located, said she 
saw three men taking shelter from the rain underneath a 
bay window right near the garage ; that shortly after she 
heard the firing of a shot, and then saw several men running 
at full speed. McGovern and Sanders positively identified 
this defendant as the person who had opened the door of the 
garage, and who, upon seeing them, had fled. 
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The defendant testified that he had met a girl at about five 
o'clock, P. M., went to the Mt. Penn Tower, and remained 
there until the return of the last car, after which he took her 
to Ninth and Robeson and left her there at about 12 :30 A. M. ; 
that he came in along the P. & R. Railroad to this garage on 
his way home. That he was at the garage merely for the pur- 
pose of obtaining shelter from the rain. When askfed who 
this girl was or where she lived, he could not give either her 
name or residence. 

The jury brought in a vertjict of an attempt to feloniously 
enter and break the garage with intent to steal the goods, 
the property of Morris R. Adams. Upon the evidence the 
jilry would have been justified in bringing in a verdict of 
actual entry and breaking. The- evidence of McGovern and 
Sanders was that he had actually opened the door ; RoUand vs. 
Commonwealth, 85 Pa. 66. 

At the time of the trial counsel for defendant contended 
and so argued to the jury, that the mere act of opening the 
dotfr did not constitute a breaking. The jury were told that 
if they found that there was only an attempt to commit the 
oflfense charged in the. bill of indictment, that defendant could 
be found guilty of the attempt to, dp as charged in the bill of 
indictment, under Act of 31 March, 1860, Sec. 50, P. L. 44^. 

Counsel further" claims that the Court failed to instruct 
the jury that if they believed the evidence of the defendant 
and his witnesses for character, they could acquit. He is 
evidently" mistaken in his recollection of what the Court said, 
as in no case do we fail to present to the jur^ the contention of 
bpth sides, with proper instructions thereon. 

Defendant's other complaint is upon the instructions of 
the Court on the question of the intent of the defendant in 
the opening of this garage. The jury, from the charge of 
^he Court, clearly understood that it was only as they found 
that it was the intent of the defendant to steal the automobile 
or the goods of Morris R. Adams, and that for this purpose 
he had broken into the garage, that then only could he be 
found guilty. 

Rule for new trial discharged. 
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BEBNDLE vs. SCHMEHL. 

Negotiable Instnunents-— Aooomodation Maker— liability of Holder 
in Doe Course. 

Where the holder of a promissory note for value sues the maker 
thereof, evidence of an agreement between the maker and payee that 
the latter should alone be responsible, is insufficient to prevent judg- 
ment, the plaintiff having no knowledge of the agrreement. 

In the Court of Common Pleas of Berks County. 

No. 48 December Term, 1915. 

Rule for new trial. 

Wm. J. Rourke for defendant and rule. 

H. P. Keiser for plaintiff. 

Opinion by Wagner, J., November 19, 1917. — The defend- 
ant asks for a new trial upon the third reason therefor, which 
is that 

"The Court erred in directing the jury to render a verdict 
in favor of plaintiff and against defendant for at least $1,386." 

It was admitted by the defendant that he signed the note 
for $1,200. The principal of this note, with interest thereon, 
constituted the basis for the direction by the Court of a 
verdict for plaintiff for at least this sum. The defendant 
claims that this note was given upon an agreement between 
the payee and the defendant, which agreement was com- 
municated to the plaintiff. That is, that there was an agree- 
ment between the payee and the maker at the time of the 
giving of the note that the maker was never to be called 
upon for the payment thereof. The evidence on this agree- 
ment is that of N. S. Schmehl. He testified (N. of T., p. 11) 
that at the time he gave these notes to Mr. Hoverter, Mr. 
Hoverter had said that he would take care of them. This, as 
we view it,, is a mere promise between the two that the payee 
would take care of the notes, and not an agreement that if 
these notes got into the hands of a third party that the sole 
person who was to be liable on the note was Mr. Hoverter, 
the payee. Defendant claims that this agreement as contended 
for by him was communicated to Mr. Brendle, who discounted 
the note. We fail to find any evidence of any communication 
of such an agreement, even if the agreement be considered 
as one under which Mr. Schmehl was under no circumstance 
to be held liable for the payment of the note. 

Defendant called Mr. Hoverter as a witness to show 
the communication of this agreement to Mr. Brendle. He 
testifieci that at the time the note was transferred by him, to 
Mr. Brendle for a valuable consideration, he gave to him 
(Brendle) Mr. Schmehl's rating. He says (N. of T., p. 19), 
*'Mr. Brendle, of course, was not acquainted with Mr. Schmehl, 
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On the strength of the rating he discounted the note with the 
understanding that I was to make payment." He further says, 
"I showed Mr. Brendle the rating, and I told Mr. Brendle T 
considered Mr. Schmehl good, but that I would make pay- 
ment on them as they matured, because I realized that Mr. 
Schmehl couldn't make payments on these notes at that time. 
That is what I said to Mr. Brendle." This is not evidence of 
a communication of an alleged agreement between him and 
the defendant that Mr. Hoverter alone was to be liable. On 
the contrary it is evidence that Brendle, the plaintiff, depended 
upon Mr. Schmehl's rating, therefor, his name on the note, 
with the additional personal promise of Hoverter that he 
would also be liable. This promise to pay by Hoverter is 
not a release of Schmehl's liability. The position of the 
defendant as contended for in this third reason for a new 
trial is not supported by the evidence. Mr. Schmehl in his 
letter of April 25, 1914 (Exhibit "C") to Mr. Brendle, in writ 
ing with reference to this note, distinctly says when he sends 
to him his check for $12.50 for a renewal of the note, "I would 
like to pay note in full but cannot do so at this time." He 
hereby acknowledges his liability on the note. Under the 
evidence the^ Court could not do otherwise than direct that 
as to this one note the jury would have to bring in a verdict 
in favor of the plaintiff. 

Rule for new trial discharged. 



SENSENIG'S ESTATE. 

Decedent's Estates — Claim on Partnership Notes — ^Evidence. • 

At audit, S presented a claim^ on/ four notes made by him and 
decedent jointly which he claimed the latter had agreed to assume. 
The evidence showed that S and the decedent had been in partnership 
and had effected a dissolution. An alderman who assisted in the disso- 
lution testified that at the time^when the settlement was made, there 
was an equity in favor of IS,! And the decedent had agreed to assume 
"all joint notes." Four partnership notes were put in evidence. The 
estate admitted the notes as joint obligations but objected to their 
payment in whole out of the estate on the ground that claimant had 
failed to identify them as notes which the decedent had agreed to 
pay. Held: that the claim was sufficiently proven. 

In the Orphans' Court of Berks County. 

John H. Bridenbaugh for Snyder, claimant. 

£. H. Deysher, for accountant. 

Opinion by Schaeffer, P. J., December, 1, 1917.— The 
decedent died on the 18th day of September, 1916, intestate 
and married, leaving to survive him a widow, Mary A. Sen- 
senig, and issue. There will be no balance, after the payment 
of claims, for distribution to the widow and children. 
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[The fund for diatribution amounted to $636. A number 
of claims were presented, including that of Charles L. Snyder, 
a former partner of decedent, on four notes made by him and 
decedent jointly.] 

These notes have been presented by Snyder as the joint 
obligations. of the decedent and himself which the former had 
agreed to assume. As joint obligations of Snyder and the 
decedent, they are admitted by the estate; but their payment 
in whole out of this estate, is objected to on the ground that 
claimant has failed to identify them as notes which decedent 
alone had agreed to pay. The question, therefore, is whether 
the notes have been sufficiently identified as the joint obliga- 
tions of Snyder and Sensenig which the latter agreed to as- 
sume. 

The testimony — and it is not disputed — shows that 
Messrs. Snyder and Sensenig, who for sometime prior thereto 
had been partners in a small moving picture business in this 
city, on or about August 23d, 1916, determined upon a settle- 
ment of their affairs and a dissolution of the partnership.' In 
the adjustment that followed certain real estate, including a 
property known as the "Cozy Theatre," was traded between 
the partners ; decedent assuming the total liability of out- 
standing joint notes ; and Snyder took over a piano belonging 
to the t-^artnership. These transactions took place in the office 
of George W. Milrhore, an alderman of the City of Reading; 
and out of them arises this claim on the four notes in ques- 
tion, Snyder, the»claimant, contending that decedent had as- 
sumed the total obligation of the notes as part of the con- 
sideration for the former's share in the theatre. 

The alderman, a careful and conscientious witness, testi- 
fied to what appears to have been events leading up to and 
an adjustment of the partnership affairs in his office. On 
or about August 23, 1916, he had been instructed by the parties 
to prepare deeds for the transfer of certain real estate. Snyder 
came first, and asked him to write a deed transferring from 
Snyder to Sensenig the "Cozy Theatre," for the consideration 
of $7,000. including a mortgage of $2,750. Sensenig followed 
with a request that he prepare a deed from Sensenig to Snyder, 
transferring 526 North Thirteenth street for a consideration 
of $2,000, including a mortgage of $1,200. Both deeds were 
then prepared by the alderman ; and, following their execution, 
the parties came together in his office to discuss matters. 
They talked "over the business affairs they were settling up, 
their partnership business apparently." Something was here 
said about outstanding notes ; and while none was exhibited 
at his office, the alderman understood them to be "joint notes ; 
that is, both parties had been on notes. . . how many, 
or for what amount, I don't know. But I know they were 
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to be assumed by Mr. Senisenig and Mf. Snyder was supposed 
to remain on the notes until Mr. Sensenig could sell the 
property." At this stage, also, half ownership of a piano 
changed hands, Sensenig transferring his half to Snyder at a 
value of $75, a receipt of which is in evidence. But no money 
changed hands at this meeting. There was simply an adjust- 
ment of the partnership affairs; and from the transactions that 
had already taken place and the conversation between the 
parties, the alderman understood that the outstanding joint 
notes Sensenig agreed to assume represented the difference in 
equity between the parties. 

At the hearing the Court was not deeply impressed by the 
testimony in support of the claim ; but a careful reading of it 
since has convinced us that it tends strongly to bear out the 
contention of the claimant. Certain facts which it aims to 
establish are not disputed* In the first place, the estate admits 
the existence of a partnership relation* between the parties ; 
and: that sometime before decedent^s death the partnrship 
had been dissolved* In the second place, the proof of out- 
standing- partnership notes at the time of the dissolution is 
the submission of the joint notes themselves. So far, conse- 
quently, the alderman's testimony is borne out by the facts ; 
and when in the course of the adjustment, following the dis- 
solution of the partnership, it appeared that the equities 
between the partners were shown to be in favor of Snyder, 
and Sensenig thereupon agreed to assume the total obliga- 
tion of joint, partnership notes, it is not difficult to apprehend 
the aldermanfs understanding that the notes assumed by Sen- 
senig were to cancel at least part of the equity in- favor of 
Snyder. Moreover, in the light of these facts, it is difficult to 
get away from the claimant's contention that the notes in 
question here are the ones Sensenig assumed. For these joint 
notes were in existence at the time; and the alderman says 
Sensenig assumed "joint notes:" True, the former did> not see 
the notes; but, aside from that fact, is not the term "joint 
notes" broad enough to include any partnership notes out- 
standing at the time? In the light of the admitted facts, would 
any other construction of the term be reasonable? Certainly, 
at the time there were in existence no less than four notes ; 
and had there been more, which remained unpaid, they would 
in all likelihood have been presented here. No) others have 
been presented, nor have any come to the notice of the admin- 
istrator. But even had there been more notes, which Sen^ 
senig paid before his death, such a state of facts, in^ead of 
weakening, it seems to the Court, would strengthen the prob- 
ability that all were embraced in the term "joint notes," for 
a calculation will show that in the adjustment of the partner- 
ship affairs, after allowing all the credits decedent was env 
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titled to, including the amount of the notes in question, an 
equity still remained in favor of Snyder. The fact is that here 
we have the evidence of a dissolution of the Snyder & Sensenig 
partnership, a closing out of its affairs. One of the partners 
was leaving the business, the other was taking over all its 
assets. In the adjustment that followed, the equities being in 
favor of Snyder, decedent, to square the accounts, assumed 
the total liability of the partnership notes. It is, therefore, 
difficult to escape the conclusion that the notes in question, 
even had there been more, were among the notes that Sen 
senig £.greed to assume. 

, In these circumstances the claim on the four notes is 
allowed. 



HARVEY'S ESTATE. 

Wills— Descent — ^Per Capita or Per Stirpes. 

Decedent gave his whole estate to his wife for life. He provided 
that after her death it should go to his three children, Joseph Harvey, 
Emma Crealman and Kate Harvey, during their natural lives, in equal 
shares, "and after the death of either of said children named, then the 
same shall go to my grandchildren and their heirs and assigns forever, 
but should my daughter, Kate Harvey, die without children, then her 
share shall be divided equal among the children of my son, Joseph 
Harvey, and my daughter, Emma Crealman." Decedent's widow died, 
and subsequently his three children. Joseph was survived by two 
children, Emma by a grreat-grandson, and Kate died without Issue. 
The children of Joseph asked for a citation to show cause why an 
inquest in partition should not be awarded, and alleged that they were 
each entitled to a one-third interest in the estate, on the ground that 
they took per capita with Emma's grandson. The latter contended 
that the grandchildren took per stirpes and that he was therefore 
entitled to one-half of the estate. Held: that testator's estate, at his 
death, vested in the grandchildren in two shares, per stirpes, subject to 
be divested, to the extent of reducing their shares to create a third 
in case Kate Harvey left no children; since such partial divestiture 
never occurred they now take the estate in two equal shares by repre- 
sentation of their parents, — Joseph's children taking one and Emma's 
grandson the other. 

Wills— Words and Phrafjee— "Among" — "Divided Equal." 

Although the word "among" is generally used as a distributive 
preposition, 'mplying a division among more than two, it will not be 
decisive of the testator's intention, where the rest of the will indicates 
that he was not grammatically, correct in other instances. Moreover, 
the word "among" is rot infrequently used interchangeably with 
"between" and the grammatical distinction is not always observed. 

The words "divided equal" in distributions does not necessarily 
impprt a per capita distribution because the expression is not con- 
clusive one way or the other, it being appropriate, not only to a division 
among individuals, but also to a division between classes or between 
an individual and a class. 

In the Orphans* Court of Berks County. 

Petition for partition of real estate. 
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Robert Grey Bushong for petitioners 
Henry Maltzberger, contra. 

Opinion by Schaeffer, P. J., December 1, 191'?.— Anderson 
D. Harvey died January 2, 1881, testate, survived by his 
w^idow who has since died, and three children, viz. : Joseph K. 
Harvey, Emma Crillman (Crealman) and Kate Harvey. 

Joseph K. Harvey died November 20, 1907, and left to 
survive him two children, Anderson B. Harvey and Elizabeth 
Harvey. 

Emma Crillman died November 8, 1899, survived by her 
husband, Robert Crillman, and a grandson, Cleaver Crillman, 
son of Harvey Crillman, a deceased son, who died August 6, 
1895, intestate, survived by his widow, DolHe Crillman, and 
liis said son, Cleaver. 

Kate Harvey, the daughter of decedent, died unmarried 
^nd without issue, July 31, 1917. 

By his last will and testament he disposed of his estate 
^,s follows: 

**Second: I give and bequeath unto my dear wife Eliza 
Harvey all my real estate and personal property of every de- 
scription during her natural life. 

"Third: And after the decease of my wife Eliza Harvey 
I give and devise the same unto my three children namely 
Joseph K. Harvey, Emma Crealman and now intermarried 
with Robert Crealman and Kate Harvey during their natural 
lives in equal shares and they shall have equal benefits of all 
the real estate, and after the death of either of said children 
named then the same shall go to my grandchildren and their 
heirs and assigns forever, but should my daughter Kate Har- 
vey die without children then her share shall be divided equal 
among the children of my son Joseph K. Harvey and my 
daughter Emma Crealman, intermarried with Robert Creal- 
man." 

The three children of the decedent, who were the life 
tenants of the whole estate after the widow's death, having 
died, a petition was presented by Anderson B. Harvey and 
Elizabet . Harvey, the children of Joseph Harvey, deceased, 
asking for a citation directed to all the parties in interest to 
show cause why an Inquest in Partition should not be 
awarded to make partition of the real estate among the parties 
in interest. The petitioners allege, inter alia, that they are 
each entitled to one-third interest in said real estate ; and that 
Cleaver Crillman, the great-grandchild, is entitled to one-third 
interest subject to the dower interest of his mother, DoUie 
Crillman. An answer was filed by Cleaver Crillman denying 
tiiat Anderson B. Harvey and Elizabeth Harvey are each en- 
titled to a full one-third interest in the real eestate of the 
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decedent, and alleges that each of them is entitled to less than 
a full one-third interest. 

The question raised on the petition and answer, therefore, 
is the quantity of interests taken by the respective grand- 
children. Do they, in other words, take per capita or per 
stirpes ? 

In the determination of this question, it will be observed 
that having been to testator's children for life with remainder 
to his grandchildren, the interests involved vested in the 
grandchildren upon the death of the testator. This is true, 
regardless of the proportions which they take* If per stirpes, 
they vested in the two classes living at testator's death, sub- 
ject to be divested to the extent by which two shares might 
have been reduced to provide for a third; if per capita, they 
vested in them as a class subject to be opened to let in after 
born children. But whether per stirpes or per capita, or both, 
their interests vested at testator's death, for the rule is that 
**a legacy will be regarded as vested rather than contingent 
unless the language of the will indicates that the testator had 
a different intention :" Carstensen's Estate, 196 Pa. 336, 

The petitioners, asking for a per capita distribution, con- 
tend that the estate vested in the grandchildren as a class. 
The general rule, applicable to class legacies, is that "a be- 
quest to a number of persons not named, but answering a 
general description, is a gift to them as a class: Denlinger's 
Estate, 170 Pa. 104. Distribution in such cases must be per 
capita: Scott's Estate, 163 Pa. 165; Brundage's Estate, 36 
Supr. Ct. 211. But this rule is subject to qualification. For 
in Sorver vs. Berndt, 10 Pa. 213, the Supreme Court has ob- 
served that "this rule of construction is intended to settle the 
testator's intentions where they do not sufficiently appear in 
the will itself." In the search for that intention, again ob- 
serves the court in Horwitz vs. Norris, 60 Pa. 261, "the first 
thing to be considered is the language he has selected to 
express his intention." And in doing this "all his words are 
to be considered ; and they are to be given their natural effect 
if this can be done without violating any rule of law :" Den- 
linger's Estate, supra. To reject any of them would be 
against the plainest canon of construction: Sorver vs. Berndt, 
supra. Should testator's intention still remain obscure, the 
law then leans in favor of a distribution as nearly conformed 
to the general rules of inheritance as possible : Smith's App., 
23 Pa. 1; Minter's Appeal, 40 Pa. Ill; Ashburner's Estate, 
159 Pa. 545. Consequently, to safely conclude that these in- 
terests go to the grandchildren as a class, it must appear from 
testator's language, without rejecting any of it, that such was 
his intention. Should, however, his intention still remain 
doubtful, the doubt is to be resolved in favor of a statutory 
distribution. 
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So far as his children are concerned, testator's intention 
is expressed clearly enough; and it is only with respect to 
his grandchildren that any obscurity appears. While the for- 
mer lived they were to enjoy equal benefits in all of the real 
estate, and following their deaths it was to pass to tbe grand- 
children. As remaindermen their identity is thus left in no 
doubt, but the proportions in which the grandchildren are 
to take was not fixed. Testator contented himself with say- 
ing, simply, "the same shall go to my grandchildren." 

Standing alone, these words would undoubtedly import 
an intention to give the estate to the grandchildren as a class. 
But since it is a question of intention, as throwing light on. 
testator's intention, due weight must be given to what im- 
mediately precedes these words, where he has made the gift 
to the grandchildren dependent upon "the death of either of 
said children named." Consideration of the last quoted words 
casts the first doubt upon the correctness of the contention 
for a class legacy. For it will be observed that he has clearly 
indicated an intention here to divide his estate into three 
shares. Such a division obviously militates against the idea 
of a class division, since only one and not all of the shares 
upon the death of a life-tenant was to pass to the remainder- 
men at a time. Moreover, while upon the death of any one 
of his children — the word "either" • ere being employed er- 
roneously for "any" — the share of the one so dying was to 
pass finally to the grandchildren, he specifies no particular 
ones, the natural effect of these words is to pass the share 
directly to the children of t .e life-tenant so dying. To hold 
that testator here meant otherwise, it seems to the court, 
would be to convict him of something plainly not his inten- 
tion — inequality in the disposition of his estate. Certainly, 
in his treatment of his children, he clearly intended nothing 
of the sort ; for he says, "they shall have equal benefits of all 
the real estate." Why, then, when he came to his grand- 
children should his aim at equality be held to have changed? 
If at the death of the first qf testator's children, the court had 
held this a class legacy, the effect would have been to give 
to one set of grandchildren part of a share in this estate 
while their parerrt still remained in enjoyment of another full 
share. No sucli intention of inequality appears anywhere in 
testator's will. 

A second doubt against the contention for a class legacy 
is raised by the provision in the will, disposing of Kate Har- 
vey's share in the event of her death without children. In 
such case, "her share shall be divided equal among the chil- 
dren of my son Joseph K. Harvey and my daughter Emma 
Crealman." Here again testator clearly had in mind the 
division of his estate into shares; and unless we go the step 
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further and concede his intention to give, not only this share 
but the other two, to his grandchildren by representation, we 
{shall not only igrtore this provision altogether, but fail to 
answefthe question of why he should have concerned himself 
about her share in case she died without issue, if he had in- 
tended a per capita distribution, in the prior disposition of the 
remainders to "my grandchildren." Equality is essential to 
a disposition per capita: Fleck's Estate, 28 Supr. Ct 466-68» 
No such equality in the distribution among the grandchildren 
could be effected, if the daughter, Kate Harvey, had had issue. 
But aside from this, testator must be held to have understood 
the effect of a provision giving to his grandchildren as a class. 
He must be presumed to have known that, without saying; 
more, the class would open to receive afterborn grandchildren, 
the children of Kate Harvey : Sipe's Estate, 30 Supr. Ct. 145. 
Consequently, assuming that he did know this, the adoption 
of the petitioners' view requires us to charge testator with 
having written into his will a wholly unnecessary and mean- 
ingless provision. To construe this gift to the grandchildren 
a class legacy, to put it in another way, we should have to re- 
ject the special provision disposing of Kate Harvey's share, 
in the event of her death without children, contrary to the 
plainest canons of construction : Sorver vs. Brandt, 10 Pa. 213. 

The doubts thus raised by testator's language, in the 
opinion of the court, militate too strongly against petitioners' 
contention for a class legacy, to be adopted by the court. Hjs 
clear intention to divide his estate into three shares, the natUr 
ral effect of which, upon the death of one of his children, js 
to give his share to his children, combined with his otherwise 
inexplicable disposition of Kate Harvey's share, should she 
die without children, forbid the construction asked for. On 
the contrary, it is the conclusion of the court, gathered from 
the intention of testator, either expressed or clearly implied, 
that the grandchildren take their shares in the estate by repre- 
sntation of their parents. 

This conclusion applies to the shares given for life to the 
son, Joseph K. Harvey, and the daughter, Emma Crealman ; 
and we think the arguments in its favor apply with almost 
equal force to the share of Kate Harvey. With respect to her 
share, testator's inteation while not quite so clear, seems clear 
enough. Should she die without children, he says, "it shall 
be divided equal among the children of my son Joseph K. 
Harvey and my daughter Emma Crealman." His intention 
conveyed by his language, harmonizing with what precedes 
it, appears to be to divide the grandchildren into two classes ; 
and while the use of the word "among," which is a distributive 
preposition employed for a division among more than two> 
seems to negative ^uch an intention, we have already seen 
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th^t testator cannot be hdd too strictly to dccoiint for the 
accuracy of his grammar. Moreover, as said in Griskey's En^ 
,tate, 248 Pa. 90, the word "among" is not infrequently used 
interchangeably in distributions with "between" and the 
grammatical distinction is not always observed. 

The words "divided equal" employed by testator here, 
might also be said to negative such an intention; but Ken- 
worthey's Estate, 19 Dist. Rep. 987, holds that the word 
**equar' in distributions does not necessarily import a per 
capita distribution, because the expression is not conclusive 
one way or the other, it being appropriate, not only to a 
division among individuals, but also to a division between 
classes or between an individual and a class. At any rate, 
to impute to him a desire to divide this share between the 
two classes of grandchildren, is in harmony with his general 
Intention; and if any doubt of the correctness of this con- 
struction remains, that doubt must be resolved in favor af a 
statutory distribution. Thus resolved, the distribution would 
be per stirpes, for it must be retnembered that this share 
passes, not from the daughter, Kate Harvey, who had but a 
life estate in it, to her nephews and nieces, but from the 
testator, under his will, through his children, who were all 
lijring at his death, to his grandchildren. 

The conclusion of the court i^, therefore, that testator's 
estate, at his death, vested in the grandchildren in two shares, 
per stirpes, subject to be divested, to the extent of reducing 
their shares to create a third in case Kate Harvey left chil-^ 
dren. She having died without children, such partial dives- 
titure never occurred. Consequently they now take the es- 
tate, in two equal shares, by representation of their parents. 



MERtZ vs. GREENWICH TOWNSHIP. 

Justioes of the Peace— Jurisdiction — ^Injuries to Automobile— Nes- 
Ugience. 

Where an action in assumpsit is brought before a justice of th* 
peace to recover for injury to an automobile sustained by reason of 
the alleged negligence of supervisors in not providing guard-rails 
for a dangerous piece of roadr the judgment will be reversed on 
oertiorari, the cause of action being in reality trespass and not fts* 
flfumpsit, and the justice having no jurisdiction. 

In the Court of Common Pleas of Berks County. 
r^. Nol &3 November Term, 1917. 

^'W ■Certiorari.; " ;; ' . ; "; ' "^^^ ^ ''. ," 

•J John B. Stevtos for defendant and certiorari* > .::; 
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John Mertz brought suit in assumpsit before Justice of 
the Pedce James H. Guildin, Jr., to recover $210, which he 
alleged was the expense he was put to for repairs to his auto- 
mobile, which was damaged while driving along a public road 
in Greenwich Township near Kerchner's Mill. The testimony 
showed that there were no guard rails at the approach to the 
bridge, and that for that reason the automobile slid down 
the embankment. The justice entered judgment for. the 
plaintiff, the record being as follows: 

"Taking all evidence under proper and careful considera- 
tion it appears that the supervisors of Greenwich Township 
were negligent in not providing proper protection, in the form 
of erecting and maintaining guard-rails on the side where 
the accident happened and judgment is accordingly rendered 
in favor of the plaintiff." 

Defendant took a certiorari alleging want of jurisdiction, 
on the ground that the suit was in reality one to recover 
damages for negligence. . ., 

Per curiam, Dec. 3, 1917. — Judgment reversed. 



HEMMING vs. FISHER. 

Workmen's Compensatloii Board— Afypeal— Workmen's Compensation 
Act of 1915. 

The Workmen's Compensation Board found as facts that the 
claimant after completing work for the day and while on the premises 
of defendant, descending steps from the third to the second floor of 
the building in which she was employed^ fell and sustained injuries; 
that she had finished her work for the day and that the stairway was 
Well lighted and in good condition, sLnd that the accident was not 
Oaused by the condition of the premises, nor was it due to the opera- 
tion of the employer's business or affairs thereon. H^d: that while 
the Act of 1915, Sec. SOI, second paragraph, makes certain injuries 
compensable where the employee is not actually engaged in the fur- 
therance of the business or affairs of the employer, yet, in order to 
have a claimant come within this class, the injuries must be caused 
either by the condition of the premises, or by the operation of the 
employer's business or affairs upon the premises; both of which are 
negatived by the Board's findings of fact which are conclusive upon 
the Court. 

Wcvrds and Phrasee-^'Actiially Ekigiiicecl"-^*Conmtion of the Prem- 



**ActuaIly'* as we are taught 6y the lexicographers, and are ac- 
customed to use it in ordinary speech, means "really," "in fact," as 
opposed e. g, to "theoretically," constructively," and the like. 

"Actually engaged" therefore means engaged in reality and fact 
according to the sense the phrase Would have In ordinary parlance. 
1?herefore, an employee who has quit work for the day and started on 
his way home cannot be said to be "actually engaged" in the further- 
ance of the business of the enrployer. 

The phrase "condition of the premises" manifestly relates to the 
state of repair, convenience or safety, etc., of the place of employment 
and is not synonymous with afid does not cover the location of it with 
reference to the stories of the building in which it is. 



Digitized by VjOOQIC 



120 BERKS eOUNTT LAW JOURNAL; 

.ilr.tutes— Gonstructloii — ^Le^islidlve Definition of .Terms. 

A legislative definition of terms employed in a Statute is binding 
ri»(in the Courts. 

The construction put upon a Statute by the public authority 
Charged with its administration, and therefore with its interpretation 
In the first instance, has a peculiar claim upon the consideration of 
th> Courts. 

In the Court of Common Pleas of Berks County. 
No. 47 October Term, 1917, 
Appeal from Workmen's Compensation Board. 
Charles W. Matten for plaintiff and appellant. 
Snyder, Zieber & Snyder for defendant. 

Opinion by Endlich, P. J., December 3, 1917.— This is an 
appeal from the action of the Workmen's Compensation Board 
setting aside an award made to the claimant by the Referee. 
The facts found by the^ Referee are : 

"(a) That the claimant, Ivy Hemming, was employed 
by defendant and on Nov. 17, 1916, after completing work 
for the day and while on premises of defendant, descending 
steps from third to second floor of building in which claimant 
was employed, niet with an accident and sustained injuries 
which have prevented claimant from working from Dec. 5^ 
1916, and is still totally disabled, 

"(b) That claimant was employed as a looper in factory 
operated by defendant and had finished her work for the day 
and after so doing started down the steps from third to sec- 
ond floor of factory when she fell and sustained injuries to 
right leg which resulted in present condition." 

To these the Board added the following : 

"(g) That the said stairway was well lighted and in good 
condition and that the accident was not caused by the condi- 
tion of the premises nor was it due to the operation of the 
employer's business or affairs thereon." 

These findings are conclusive upon this Court in the 
present proceeding : Poluskiewicz vs. Coal & Iron Co., 257 
Pa. 305, and necessarily constitute all the facts we are at 
liberty to look at as the basis of our decision. 

It is conceded that the question of the right of the claim- 
ant to compensation for the injury she has received arises 
under Art. Ill, sec. 301, of the Workmen's Compensation Act 
of 1915. That section provides, in the first paragraph, that — • 

"... compensation for personal injury to . . . em- 
ploye, by an accident, in the course of his employment, shall 
be made in all cases . . . without regard to negligence, ... 
provided that no compensation shall be made when the in- 
jury . ■. . be jntentionally self-inflicted, , . /' 
and in the second paragraph as follows : 
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"... The term 'injury by an accident in the course of 
his employment' . . . shall not include an injury caused by 
... a third person intended to injure the employe because 
of reasons personal to him, . . . but shall include all other 
injuries sustained while the employe is actually engaged in 
the furtherance of the business or affairs of the employer, 
whether upon the employer's premises or elsewhere, and shall 
include all. injuries caused by the condition of the premises 
or by the operation of the employer's business or affairs 
thereon, sustained by the employe, who, though not so en- 
gaged, is injured upon the premises occupied by or under the 
control of the employer, or upon which the employer's business 
or affairs are being carried on, the employe's presence thereon 
being required by the nature of his employment." 

If the present inquiry depended alone upon the interpre- 
tation of the general language used in the first paragraph, 
the decisions which the industry of claimant's counsel has 
collected from other jurisdictions under statutes more or less 
similar to ours might be persuasive authority for holding the 
claimant's injury to be compensable under our statute. But 
the latter, differing from those statutes, undertakes in the 
second paragraph to explain specifically the meaning of the 
phrase "injury by an accident in the course ot his employ- 
ment" as used in the first paragraph and elsewhere in Art. IIL 
A legislative definition of the terms employed in a statute is 
of course binding upon the courts: Durkin vs. Coal Co, 171 
Pa. 193; Com. vs. Curry, 4 Pa. Super. Ct. 356. It is true, as 
pointed out in Wilberforce, Statute Law, p. 299, that a 
declaration by the Legislature that a certain phrase "shall 
include" certain things has been held to be used "by way 
of extension and not as giving a definition by which other 
things are to be excluded." But manifestly, whether such 
phraseology is to have the effect of a definition strictly 
speaking or not must depend upon the intention of the Legis- 
lature gatherable from the enactment. Nor ought it to be 
overlooked that it is a common-sense and general rule in the 
interpretation of statutes that enumeration weakens, as to 
things not enumerated: Page vs. Allen, 58 Pa. 338, 346. It 
seems significant here that the second paragraph of sec. 301 
declares that certain injuries shall not be included in the 
general language referred to, and that certain others shall 
be. The purpose would thus appear to be, not extension, but 
definition, and it is so understood by the Workmen's Com- 
pensation Board, whose understanding of the statute is 
entitled to great respect, under the familiar principle that 
the construction put upon a statute by the public authority 
charged with its administration, and therefore with its inter- 
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pretaticm in the first instance, has a peculiar claim upon the 
consideration of the courts. 

Looking at the plain language of the Act of 1915, sec. 301, 
second paragraph, compensable cases are divided into two 
general classes, — those in which the injury is sustained by the 
employe while actually engaged in the furtherance of the 
business or affairs of the employer, and those in which the 
employee was injured while not so actually engaged. The 
actual engagement spoken of must be assumed to have a 
more limited sense than the general phrase "in the course 
of his employment," because of the fact that injuries sus- 
tained under certain circumstances when the employe is not 
so actually engaged are expressly dealt with in the suc- 
ceeding provision. It may be suggested that, if the general 
language were not meant to be restricted, there would be no 
need of specifically treating of either of these classes. Ex- 
pressio unius est exclusio alterius. Moreover, the literal and 
direct sense oi the phrase would point to the meaning indi- 
cated. "Actually," as we are taught by the lexicographers 
and are accustomed to use the word in ordinary speech, means 
"really," "in fact," as opposed, e. g., to "theoretically," "con- 
structively," and the like. "Actually engaged," therefore, 
means engaged in reality and fact according to the sense the 
phrase would have in ordinary parlance. • So understood, the 
language of the statute would seem to exclude from this class 
an employee who has quit work for the day and has started 
on his way home. The mere fact, if it be a fact, that the 
claimant was obeying her employer's rules and regulations 
regarding the conduct of employes while entering and leaving 
the building, would not justify her being treated as at the 
time actually engaged in the furtherance of her employer's 
business, even if there were, as there are not, any findings 
here showing the existence or nature of the supposed regula- 
tions. It follows that the claimant in the present case, if 
entitled to compensation at all, must be entitled thereto as 
coming within the other class above mentioned. 

In order to come within this second class of cases made 
compensable by the enactment under construction, certain 
requirements must be met. First, the injury must have 
occurred "upon the premises occupied by or under the control 
of the employer, or upon which the employer's business or 
affairs are being carried on." (It is admitted that the claim- 
ant's case satisfies this requirement). Second, the employe's 
presence on the premises must have been demanded by the 
nature of his employment. (This also is admitted). Third, 
the injury must have been caused either (a) by the condi- 
tion of the premises, or (b) by the operation of the employer's 
business or affairs thereon. There is nothing here that would 
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justify the Court in declaring that the injury to the claimant 
was caused' either by the condition of the premises or by 
the operation of the employers business or a'ffairs upon the 
premises. The contrary is expressly found as a matter of 
fact by the Workmen's Compensation Board, and as already 
retftarked, by that finding ^ve afe concluded. Even if it were 
possible to treat the finding (g) as one mixed of law and 
fact and therefore as not conclusive, it is not and hardly can 
be contended that the location of defendant's factory, where 
claimant worked, on the third floor of the building, and the 
fact that it was in descending therefrom that she was injured, 
would warrant the conclusion that the injury was caused by 
the "condition of the premises." Manifestly that term relates 
to the construction, state of repair, convenience or safety, 
etc., of the place of employment, and is not synonymous with 
and does not cover the location of it with reference to the 
stories of the building in which it is. The decision of the 
Board refusing compensation to the claimant is perhaps a 
hardship upon her which should not be permitted to stand 
if ground for its reversal could be fairly found in the law. 
But as pointed out in De Voe vs. N. Y. State Rys, 155 N. Y. 
Supp. 12, whilst statutes such as the Act of 1915 are remedid 
and to be liberally construed for the purposes for which 
they are designed, they are not to be extended by implica- 
tion to accidents not clearly within their language. We are 
constrained to hold that under the statute controlling we 
cannot sustain this appeal. If the result seems unsatisfactory 
and is to be regarded as wrong in principle and as at variance 
with the general policy and purpose of the Act of 1915, yet 
clearly the remedy rests with the Legislature. We have no 
power to make or alter statutes ; we can only apply them as 
they are given to us. 

The appeal is dismissed. 



MORGAN vs. DUCHYNSKI. 

Automobiles — <k>lllsion at Street Crossingrs — ^Rij^ht of Way — Negligence. 

It has been laid down as a general rule that one reaching the 
intersection of a street first has the right of way, and in determining 
whether he can safely cross he need not anticipate a sudden violation 
of the law of the road by an approaching driver. This is in line with 
the doctrine repeatedly laid down by our Supreme Court, that a man 
is not required to guard against the unexpected negligence of another, 
but is at liberty to presume that the other party will act in conformity 
with the law and his duty, — especially where that party fails to give 
any signal capable of being understood as a warning that he intends to 
arrogate to himself the right of way. 
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In the Court of Common Pleas of Berks County. 

No. 19 January Term, 1917. 

Rules for new trial and for judgment n. o. v. 

B. Y. Shearer and Cyrus G. Derr for defendant and rults. 

William Kerper Stevens for plaintiff. 

Opinion by Endlich, P. J., December 3, 1917. — It was sug^ 
gested by th^ learned counsel for the defendant in his argu- 
ment of these rules, and is undoubtedly true, that there is 
not much difference between the facts as contended for by 
the one party to this action and the other. On May 12, 1916, 
defendant's delivery automobile, about 1,900 pounds in weight, 
was traveling at high speed upon one of the main highways 
of the county, approaching a cross-road, without blowing the 
horn. At the same time the plaintiff's driver was driving a 
touring car weighing about 4,800 pounds on the cross-road 
spoken of, towards the highway, blowing his horn. His speed 
when entering on the highway was about 12 miles per hour. 
He saw the defendant's automobile approaching at a distance 
of about. 75 feet from the point of intersection of the highway 
and the cross-road, too late, according to his testimony, to 
stop and let defendant's automobile pass ahead of him. The 
front part of the plantiff's car got over the centre of the high- 
way when defendant's automobile struck the rear wheel with 
such force as to lift the heavy car, turn it at right angles, and 
throw it into the ditch by the side of the highway, injuring it 
quite badly. There was a space of 12 or 15 feet to the rear of 
plaintiff's car where defendant might have passed it, or he 
might have avoided a collision by turning into the cross- 
road. At the trial, all the points submitted by defendant 
except the request for binding instructions were affirmed by 
the Court in its charge to the jury. The verdict was for the 
plaintiff, and defendant is now asking for judgment non 
obstante veredicto or for a new trial. 

His contention is that the plaintiff's driver miscalculated 
the chance of his passing ahead of the defendant's automobile 
in safety, and that his attempt to do so was contributory 
negligence on his part, in view of the approaching automobile 
of the defendant. If his act was simply an error of judgment, 
unexcused by the circumstances, then, under Gangawer vs. 
R. R. Co., 168 Pa. 265, 270 ; Tozer vs. Ry Co., 45 Pa. Super. 
Ct. 417, 421, (and see Patton vs. Traction Co., 132 Pa. 76; 
Thomas vs. Ry Co., ib. 504; Tyson vs. Traction Co., 199 id. 
264), that error might be what the law calls negligence and 
does not permit a jury to call anything else. It is, however^ 
laid down in Dairy Co. vs. Shepherd, (Ind.) 108 N. E. 234, that 
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the general rule is that one reaching the intersection of a 
street first has the right of way, and in determining whether 
he can safely cross he need not anticipate a sudden violation 
of the law of the road by an approaching driver. The former 
of these propositions seems to be in accord with common 
sense and universal practice ; and the latter is in line with the 
. doctrine repeatedly announced by our Supreme Court, that a 
man is not required to guard against the unexpected negligence 
of another: Clark vs. Lloyd Co., 254 Pa. 168, but is at liberty 
to presume that the other party will act in conformity with 
the law and his duty :Reeves vs. R. R. Co., 30 id. 454, 462; 
Bard vs. Ry Co., 199 id. 94, 98, — especially where that party 
fails to give any signal capable of being understood as a warn- 
ing that he intends to arrogate to himself the right of way. 
Nor is it to be overlooked that, under the evidence, there was 
ample room for the defendant's automobile to pass in the rear 
of the plaintiff's car, or at least turn it so as to avoid a col- 
lision: see Mcllhenny vs. Baker, 63 Pa. Super. Ct. 385. If 
there was, as the defendant alleges, no time for so doing, that, 
according to the finding of the jury under the charge, must 
have been due to the great speed at which he was running, 
(proven, not only by testimony, but also by the effect of the 
impact as above stated), and therefore to the default of the 
defendant. 

A careful review of this case leads to the conclusion that 
it was one for the jury, and that there is no room for the 
entry of a judgment non obstante veredicto and no sufficient 
ground shown for the granting of a new trial. 

The rules to show cause are discharged. 



KNECHT vs. KNECHT 

Contracts— Husband and Wife — Question fop Julpy. 

Plaintiff sued defendant to recover $1,800, and alleged in her state- 
ment of claim that she was the wife of defendant; that she had entered 
into an agreement with him under which she gave him her wages from 
time to time upon his promise to invest the money and account to her 
for it, with accumulated interest; and that after this arrangement had 
been carried on for a number of years he deserted her and refused to 
pay back the money. The defendant's affidavit of defense denied the 
marriage, the alleged promise to return the money, and the desertion; 
and averred a contract with plaintiff that he should receive her wages 
and pay her board and other necessities therefrom; and that he had 
exT ended for her more than he had received, and asked for a certificate 
in his favor for the balance. The jury found for the plaintiff. On rule 
for new trial, Held: that the allegation of marriage and desertion in 
plaintiff's statement was not necessary to entitle the wife to sue, and 
that the only issue presented by the pleadings was whether the con- 
tract was as alleged by the plaintiff or by the defendant, which was 
for the jury. 
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Husband and Wife— Rigrht of Wife to Sue for Recovery of Hep Sep- 
arate Property — Act 27 March, 191S, P. L. 14 — ^Act 8 June, 1898, 
Sec. 3, P. li. 344. 

Under Act 27 March, 1913, P. L. 14, which, inter alia, amends 
Se«^. 3, Act 8 June, 1893, P. L. . 344, desertion or separation without 
cause is no longer made a prerequisite to the right of a wife to main- 
tain a suit against her husband for the recovery of her separate 
property. 

In the Court of Common Pleas of Berks County. 

No. 28 October Term, 1916. 

Rules for new trial and for judgment n. o. v. 

Earle I. Koch and W. B. Bechtel for defendant and rules. 

D. N. Schaeffer & Son for plaintiff. 

Opinion by Wagner, J., December 22, 19i7.— This is an 
action by the plaintiff, S. Kathryn Knecht, against the de- 
fendant, Elmer Knecht, for the recovery of $1,800, with inter- 
est from April 3, 1916. In the statement she avers that after 
her marriage with the defendant on August 14, 1908, she con- 
tinued to work as she had done when single and for such work 
received money and wages amounting to more than $1,800. 
That, in consideration of the promise of the defendant that he 
would accumulate and invest the money and wages and ac- 
count for and pay to her the money so accumulated and in- 
vested, together with such interest as it might have earned, 
the plaintiff, after each pay day, delivered and gave to the 
defendant the money and wages so earned and received by 
her. That the defendant on April 3, 1916, wilfully and malici- 
ously and without justifiable cause, deserted the plaintiff, his 
wife, and their daughter, Margaret Jane Knecht. From this 
statement it will be seen that the basis of the suit is the al- 
leged promise of the defendant that he would accumulate and 
invest the money and wages received from the plaintiff and' 
account and pay it to her, together with such interest as it 
might have earned. The plaintiff considered that she was the 
wife of the defendant. It is evident that the allegation of 
marriage and the further allegation that the defendant on 
April 3, 1916, wilfully and maliciously and without justifiable 
cause deserted the plaintiff, was made a part of the state- 
ment to declare the wife's right to bring the suit under Sec. 3, 
Act June 8, 1893, P. L. 344. In thus declaring,, plaintiff lost 
sight of the Act of March 27, 1913, P. L. 14, which, inter alia, 
amends Sec. 3, Act of 1893, in that desertion or separation 
without cause is no longer made a prerequisite to the right 
of a wife to maintain a suit against *her husband for the re- 
covery of her separate property. 

The defendant in his affidavit of defense denied the alleged 
marriage, the alleged promise to return the money, and the 
wilful and malicious desertion. He averred that the wages 
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that he had received from plaintiff had been received for the 
purpose of paying her board and disbursing- the same to her 
for spending and other needs that she required, and not for 
investment and accumulation, at interest, and to account to 
her for it as she had alleged. He admitted that he had re- 
ceived from her $1,283.55, but averred that he had paid out for 
her with her knowledge and consent and by her direction and 
request, the sum of $1,439.26, leaving her in 'his debt to the 
extent of $155.71, for which amount he made a counter-claim, 
and for which he asked a certificate. 

From this affidavit of defense it is seen that the defend- 
ant's sole defense to plaintiff's claim is the denial of the prom- 
ise to return the money as claimed by her, and the setting up 
of another agreement, namely, that he received the money 
upon the condition that out of it he was to pay for her ex- 
penses, including maintenance, board, etc., with the further 
averment that he had paid out the amount of money that he 
claimed he had received with an excess of $155.71, which he 
claimed was due to him. The affidavit of defense does not 
aver as a defense that defendant is entitled to deduct from 
the moneys paid to him the sums expended by him for plain- 
tiff's support upon the ground that she was not defendant's 
wife. Neither was the trial had upon the issue of the implied 
right of defendant, if not plaintiff's husband, to deduct from 
the moneys received, his expenditures. That is, we have the 
only issue presented by the pleadings: whether the agree- 
ment upon which the defendant received the plaintiff's wages 
was as declared by her or as averred by him, together with 
their evidence on this question only^ 

In support of this issue thus raised we have this testi- 
mony. The plaintiff testified (N. of T., p. 25) : 

"Q. What were the circumstances under which you gave 
him your money, the Davies' money? A. I gave it to him 
to put in bank with the understanding that he was to put it in 
bank in both of our names, so that when we got about 40 or 
45 years old we wouldn't have to work, and whenever I 
wanted it I could have it." 

On pages 26, 27 and 28 of N. of T. she testified that the 
foregoing agreement was that upon which she gave to him her 
other moneys; . 

The defendant (N. of T., p. 83) testified that the agree- 
ment upon which they lived together was : 

"I agreed with her under these conditions: that she was 
to pay her way the same as before, and I was to pay mine, 
and if at any time we were separated then what would be left 
of her money would be ftturned to her after her expenses had 
been paid, all medical attendance, board, and so on, spend- 
ing, etc." 
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This issue thus raised by the pleadings and the evidence 
was squarely submitted to the jury in the latter part of the 
charge where we said (C. of the Court, p. 9) : 

"The next question then will be the contract or agree- 
ment upon which this money was received by the defendant 
from the plaintiff. She says that this money was received 
upon the agreement that it was to be placed in the bank in 
the joint names of both until they got to be forty or forty-five 
years old, but that whenever she wanted it she could have it. 
That is what she contends is the contract. He says that is not 
the contract. His testimony is that when they entered into 
this agreement to live in an illicit manner they further agreed 
that she was to pay her way just the same as before, and that 
when they settled up their accounts, if anything was left after 
paying her expenses, medical attendance, board, etc., then the 
balance was to be returned." 

The jury in finding a verdict for the plaintiflF therefore 
found the agreement as contended for by her. Upon the plead- 
ings and evidence in this case the only matter that was neces- 
sary to be submitted to the jury was whether or not the con- 
tract upon which the money was received was that as claimed 
for by the plaintiff or by the defendant. In the trial of this case 
plaintiff considered it necessary to prove a marriage to enable 
her to recover the money sued for. That is, the plaintiff as- 
sun^ed a burden not necessary to be assumed. This question 
of marriage was submitted by the Court to the jury. In this 
there was no harm done to defendant, as under the pleadings 
and the evidence the jury could have rendered a verdict for 
the plaintiff based upon the plaintiff's alleged agreement, with- 
out finding that the defendant and plaintiff were man and wife. 
The presentation of the case to the jury in this manner worked 
no harm to the defendant. He, therefore, can have no cause 
of complaint upon this ground. 

Defendant's contention for a new trial and for judgment 
n. o. V. is based entirely upon that part of the evidence and 
the charge bearing upon the question of marriage, and not 
upon the evidence or the charge in the submission of the ques- 
tion of whether or not the contract was as alleged by the plain- 
tiff. Even if that question, by reason of the manner of trial, 
was necessary to be submitted to the jury, we consider that 
no error was committed. The plaintiff (N. of T., p. 2) testified 
to the words that she alleged constituted the agreement of 
marriage between the two. Taking those words in connection 
with the evidence of the 13 witnesses upon the question of 
subsequent cohabitation and reputation, among them de- 
fendant's pastor and the wife of his employer, we cannot see 
how, as a matter of law, the Court could have held that the 
words claimed by her to constitute the marriage agreement 
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were not such an agreement. The meaning of these words in 
the lig'ht of the entire evidence submitted in the case, was 
for the jury: Park vs. Kansas So. Ry. Co., 58 Pa. Superior 
Ct. 419, 421. 

The defendant contended' that this relationship was mere- 
tricious from the beginning, and that therefore it must be pre- 
sumed to continue as such. In support of this he cited Hunt's 
Appeal, 86 Pa. 294; Grimm's Estate, 131 Pa. 199; Reading 
Fire Insurance & Trust Co., Guardian, 113 Pa. 204, and 
Tholey's Appeal, 93 Pa. 36. An examination of these cases 
shows that either cohabitation or reputation were for a very 
short period of time or that there was direct evidence, on the 
part of the person claiming marriage, to show that no such 
marriage as claimed for existed. They are, therefore, not 
authorities ruling this case. When the illicit relations existed 
between the two parties to this suit they were, as in Hines's 
Estate, 10 Pa. Superior Ct. 124, living entirely apart from 
each other. 

In the ninth reason for a new trial there is assigned as 
error the statement of the Court "from that time on their rela- 
tions changed." At the time this reason was filed the charge 
had not been certified to by the Court, and upon reference by 
the stenographer to the notes, it was found that in transcrib- 
ing the charge there had been omitted the words "and that.'* 
This disposes of that assignment. 

In the tenth reason that part is alleged as error, wh^re we 
stated "because there certainly was sometime when there came 
a changed relationship, when this courtship relationship 
changed to the relationship of them living together as man and 
wife.' The evidence of all parties, including the defendant, 
showed that therie was a time when this relationship did 
change, and when they did live together as a man and a wife 
live together. A number of times, in the charge, we specifically 
stated to the jury that it was for them to determine from the 
evidence whether or not they were man and wife. This portion 
of the charge cannot, therefore, be distorted into a statement 
by the Court that they were man and wife. The meaning of 
this, considered in connection with the entire charge is clear ; 
that is, that they lived together as a man and wife live to- 
gether, without the assertion that they were actually man and 
wife. 

The eleventh refers to that portion of the charge wherein 
we said that two people can agree to be married, and that the 
contract so made, even though unwitnessed, would be a law- 
ful contract of marriage. The meaning of what we there said 
was that two people can get together, make an agreement of 
marriage, a civil contract, the same as any other agreement 
can be made, and that it is not necessary for a witness to be 
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actually present to hear the words that constitute the agree- 
ment between the two parties when they make that agree- 
ment. The agreement does not need to be entered into before 
witnesses, but there should be evidence of the agreement, as 
there was in this case, by subsequent cohabitation and reputa- 
tion of that agreement thus entered into. That is, there is a 
distinction between the agreement itself and the evidence of 
that agreement. This we conceive to be the law under Hines's 
Estate, supra; Richard vs. Brehm, 73 Pa. 140, 144; Comly's 
Estate, 185 Pa. 208; Com. vs. Haylow, 17 Pa. Superior Ct. 
541 ; Thewlis's Estate, 217 Pa. 307. 

Rules for new trial and judgment n. o. v. discharged. 



SCHARADIN vs. SCHARADIN 

Divorce — ^Prior Dlropce Action as a Bar — ^ics Adjudlcata. 

A libel in divorce will be dismissed and the divorce refused where 
the evidence shows that the libellant had previously begun a divorce 
action upon the same grounds against the respondent in another juris- 
diction, in which action the divorce had been refused by the Court on 
the merits of the case. 

The fact that the Court's opinion in refusing the divorce In the 
prior case upon the evidence and facts, referred to the question of 
jurisdiction as a possible objection to the entry to any decree in favor 
of the libellant, does not prevent the decree from being a bar on the 
principle of res adjudicata. 

In the Court of Common Pleas of Berks County. 

No. 6 May Term, 1916. 

William A. Shomo for libellant. 

Lloyd M. Schaeffer and A. H. Rothermel for respondent. 

John M. Bridenbaugh, master. 

Opinion by Eiidlich, P. J., December 22, 1917.— When 
this case was heard before the Master, it appeared by record 
evidence which was accepted by the parties as competent, 
that a proceeding for divorce had been brought by the same 
libellant against the same respondent and on the same grounds 
as those here alleged, in the Court of Common Pleas of Schuyl- 
kill County to No. 197 May T. 1895, and that that Court, on 
Feb. 24, 1896, refused a decree. The Master held this to con- 
stitute a bar, on the principle of res adjudicata, to the present 
proceeding, and recommended a dismissal of the libel accord- 
ingly. It is contended on the part of the libellant, however, 
that in this he was in error, because, as it is alleged, the de- 
cision of the Schuylkill County Court turned on the question 
of jurisdiction, the Court holding that it had no jurisdiction 
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to determine the case, in which event it had no power to pass 
upon its merits, and for that cause dismissing the libel. If 
this were a correct view of the decision in question, the cases 
cited by the libellant*s counsel from other jurisdictions might 
afford persuasive authority for sustaining his contention and 
requiring a reference of the case back to the Master for 
further findings and report. But a careful examination of the 
opinion rendered by Judge Bechtel in the Schuylkill county 
case compels the conclusion that the Master is substantially 
right in his interpretation of it. Judge Bechtel's decision pro- 
ceeds at some length and detail upon a consideration of the 
evidence and facts of the case, and reaches the result that, 
upon the evidence and facts, that is to say, upon the merits of 
the case, the libellant failed to entitle himself to a decree of 
divorce. After reaching and announcing that result, the con- 
cluding paragraph of Judge Bechtel's opinion refers to the 
question of jurisdiction, that is to say, using his own language, 
he "mentions" that as a possible objection to the entry of any 
decree ; but he does not base his decision upon it. He says, in 
substance, that the libellant, having removed from Schuylkill 
county to Philadelphia, ought to have more conclusively 
shown his resumption oif residence in that county in order to 
''establish" the jurisdiction of its Court ; but he does not de- 
clare as a fact the lack of such residence on the part of the 
libellant or the want of jurisdiction in the Court. The whole 
matter seems to be thrown out rather by way of suggestion 
than as a ground of decision, and as the Master intimates, 
there is no proof here that the libellant was not, as claimed 
in his petition, at the time a resident of Schuylkill county. In 
other words, the lack of jurisdiction of the Schuylkill County 
Court does not appear by Judge Bechters opinion or by proof 
before the Master now, and cannot be regarded as the ground 
of the decision of that case. It is not to be supposed that the 
Court of Schuylkill County meant to commit the solecism of 
first deciding the case upon its merits against the libellant, 
and then declaring that it had no jurisdiction to decide it at 
all. Under these circumstances, the application of the doctrine 
or res adjudicata can hardly be denied, and the report of the 
Master ought to be approved. 

The report is approved and the libel is dismissed at the 
costs of the libellant. 
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SHANEMAN vs. WEST READING BORO. 

Real Gstate— Damages from Change of Grade of Street— Appointment 
of Viewers— Unauthorized Release by Husband for Wife's Prop- 
erty — ^Kstoppel. 

A wife who is the owner of property that was damaged by the 
relocation of a street is not barred from askingr for the appointment 
of viewers to assess the damages to her property, although the Bor- 
ough, believing that her husband was the owner, had agreed upon a 
settlement of the claim and had received a release from the husband 
upon the Borough's agreement to make certain Improvements to the 
property, which had been substantially completed. The fact that the 
wife was aware of the work being done and probably had reason to 
believe that it was being done by the Borough, is not sufficient to 
constitute an estoppel. 

Bstoppel — ^Requirements. 

An estoppel can never work in favor of one who is not mislead 
by the fact relied upon as creating it. 

Where there is an obligation of inquiry (as it was upon the Bor- 
ough with respect to the title of the property) whatever information 
that inquiry diligently pursued would lead the party asserting an 
estoppel to acquire, is imputed to him. 

Knowledge in the party to be estopped is an essential condition 
of estoppel. 

Husband and Wife— *Real Estate— -Implied Agency of Husband. 

There is, touching a wife's property rights, no presumption of 
agency for her in the husband by virtue of the marital relation. There 
must be specific authorization. 

In the Court of Common Pleas of Berks County. 

No. 50 May Term, 1917. 

Petition for appointment of viewers. 

Robert Grey Bushong and Cyrus G. Derr for plaintiff. 

Wm. Abbott Witman, Jr., for defendant. 

Opinion by Endlich, P. J., December 22, 1917.— The plain- 
tiff in this case has presented her petition setting forth, among 
other things, that she is the owner of certain property in the 
borough of West Reading, that by reason of the relocation of 
streets and change of grade by the borough her property has 
been damaged, and that she has been unable to agree with the 
borough upon the compensation to be paid her, — and praying 
for the appointment of viewers to. assess her damages. The 
borough has filed an answer to this petition objecting to the pro- 
posed proceeding and in effect declaring, as ground of estoppel 
against the plaintiff, that her husband, representing himself as 
the owner of the property, agreed in writing to release all dam- 
ages on condition of the borough's making certain improvements 
to the property, which condition was substantially performed. 
Depositions have been taken, from which it appears that he had 
no authority from his wife to agree to or execute the releases, 
and that the wife, whilst she was aware of the work being done 
and probably had reason to think that it was being done by the 
borough, knew nothing about the attempted release of damages. 
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Let it be assumed that the objection interposed by the bor- 
ough, if. otherwise sufficient, is competent at this stage of the 
proceeding in bar of its prosecution. Yet it must be apparent 
that what is alleged cannot avail to preclude the plaintiff from 
asking compensation in damages for such injury as she may HSwe 
sustained. The releases describe the plaintiff's husband as the 
owner of the property, speak of it as belonging to him, and make 
no reference at all to the plaintiff's ownership or rights. The 
borough apparently treated with him as the owner of the property, 
ignoring the plaintiff altogether, and the plaintiff herself re- 
mained in ignorance of what was done. An estoppel can never 
work in favor of one who is not misled by the act relied upon as 
creating it: Woods vs. Wilson, 37 Pa. 379, 384; Schwab vs. 
Edge, 214 id. 602, 605, and where there is an obligation of in- 
•quiry, as there certainly was upon the borough in this instance 
with respect to the title of the property, whatever information 
that inquiry, diligently pursued, would lead the party asserting 
an estoppel to acquire, is imputed to him : Maul vs. Rider, 59 Pa. 
167 ; Jeanes vs. Hizer, 186 id. 523 ; R. R. Co. vs. Pa. Co., 222 id. 
573. On the other hand, knowledge in the party to be estopped 
is an essential condition of estoppel: Lawrence vs. Luhr, 65 Pa. 
236, 240-1; Putnam vs. Tyler, 117 id. 570, 587; Thompson's App., 
126 id. 367, 373; Logan vs. Gardner, 136 id. 588, 600, and there 
is,, touching the wife's property rights, no presumption of agency 
for her in the husband by virtue of the marital relation : Shimer 
vs. Jones, 47 Pa. 268, 274. There must be specific authorization 
of him by her in order to act bindingly upon her, or the circum- 
stances must be such as in equity to visit her with knowledge 
of what was going on and the consequent duty to dissent in limine. 
Thus, in Forrester vs. Preston, 2 Pittsb. R. 298, it was held that 
the wife's land was bound by a mechanic's lien filed against it 
in her name as owner, the husband having, with her knowledge 
and consent, but in his own name, contracted for the erection of 
a building, she, however, being shown to have made frequent 
visits to it during the progress of the work, giviftg directions con- 
cerning the same, and selected materials for it. A statement of 
the facts of the case just cited shows how far those of the 
present case fall short of what is necessary in order to affect the 
plaintiff with the action of her husband in the premises. Even 
though plaintiff was aware th^t the borough was making the 
improvements to her property, that circumstance was not 
notice to her of an abandonment of her entire claim to com- 
pensation. 

There are some other matters suggested by the answer and 
depositions which it is unnecessary to discuss, in view of what 
has already been said. There seems to be no doubt that the 
plaintiff is entitled to maintain this proceeding, and that it is the 
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duty of the Court to appoint viewers for that purpose. It may 
be that what the borough has expended in the way of improving 
the plaintiff's property will not be lost to it if this proceeding goes 
on to a conclusion. 

And now, Dec. 22, 1917, it is ordered that E. J. Morris, Wm. 
M. Zechman and Geo. W. Weida are appointed viewers as prayed 
for in plaintiff's petition. 



LAZOS vs. MULL et al. 

Pat*tn<ershlp8 — ^Bqulty — ^Bill for Aoooiintlii^. 

Where a person is still a member of a partnership, or has been 
forced out by the wrongful conduct of the other partners, he is entitled 
to ask for an accounting*, but where he himself broke the contract of 
partnership and voluntarily withdrew from it, he has no such right 
arid a bill in equity asking for an accounting will Ije dismissed. 

In the Court of Common Pleas of Berks Co«nty: In 
Equity. 

No. 1187 Equity Docket, 1917. 

Bill for a partnership accounting. 

\^. B. Bechtel and Rothermel & Mauger for plaintiff. 

Harry J. Dumn for defendants. 

Opinion by Endlich, P. J., December 22, 1917.— 

I. FINDINGS OF FACT 

l.^About August, 1916, the defendant, Sarah K. Mull, 
purchased the real estate, stock and equipment of a candy 
manufacturing establishment, and with the defendant, John 
L. Mull, her husband, and Parris Mull Lazos, plaintiff ,. en- 
tered into a partnership arrangement for the manufacture and 
sale of candy. 

2. — ^According to the agreement of the parties, the part- 
nership was to continue for 10 years, and $4,000 were to be 
contributed to the capital stock by the partners in equal 
amounts of $1,333.33 each, the plaintiff to pay in not less than 
$300 in cash, the balance of his share to come out of his pro- 
portion of the profits. 

3. — It was expected by plaintiff and by John L. Mull that 
the latter and his wife would jointly adopt the plaintiff as their 
son and heir, and this expectation on the plaintiff's part, en- 
couraged by John L. Mull, operated in a large measure to 
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induce him to enter intd the venture, giving up a position in 
which he was earning good wages, Sarah K. Mull, however, 
had not agreed and never did agree to the proposed adoption. 

4. — The plaintiff contributed nothing to the partnership 
in the way of money, now claiming that his consent to his 
adoption by the defendants was understood to stand in lieu 
of his share of the contribution otherwise to be made. 

5. — Plaintiff took up his residence with the defendants and 
worked in the business for a few months, his board and lodg- 
ing being paid out of the partnership funds. 

6. — All the parties were inexperienced in the manufacture 
of candy, and consequently the business was from the begin- 
ning unprofitable. 

7. — From time to time the plaintiff importuned Sarah K. 
Mull to proceed with his adoption, but in December, 1916, she 
finally refused. There were some disagreements between the 
parties in other particulars, chiefly about the payment of rent 
to Sarah K. Mull for the occupancy of the building in which 
the factory was conducted, and about giving plaintiff an in- 
terest in the real estate which he desired, and upon her re- 
fusal in December, 1916, to agree to the adoption the plaintiff 
in anger abandoned the enterprise and withdrew from further 
association with the defendants in it. He is now asking for 
an accounting at their hands respecting the partnership busi- 
ness and affairs. 

II. DISCUSSION 

The question presently to be decided is whether the plain- 
tiff has a right to the account he is asking in this proceeding. 
If he is still a partner in the enterprise started in August, 
1916, or if he was forced out of it by wrongful conduct on the 
part of the defendants, that question is to be answered in ttie 
affirmative. If he himself broke the contract of partnership and 
voluntarily withdrew from it, it is too plain for discussion that 
he has no standing to ask for an account. If there was a prom- 
ise by defendants to adopt hitn, there is no trouble about hold- 
ing that plaintiff's consent to that adoption was a sufficient 
consideration for his admission into the partnership without 
his payment of any money towards the capital of the con- 
cern, provided that was agreed to. But a careful examination 
of the evidence seems to prove very satisfactorily that there 
was in truth no such arrangement. The proposed adoption 
of the plaintiff, it is alleged, was to be the joint act of both 
defendants. There is no direct proof of Sarah K. MuU's ever 
having committed herself to it, except the statement of plain- 
tiff himself, unqualifiedly contradicted by both defendants. 
The circumstances support them rather than the plaintiff. 
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The fact, indeed, that plaintiff's adoption, even if agreed to> 
was not to stand as the equivalent of his contribution towards 
the capital of the partnership is indicated by his acceptance 
of board and lodging as the only return made to him for his 
services in the business. It would seem, therefore, that plain- 
tiff's contention in this particular, as well as the fact of a 
promise by Sarah K. Mull to adopt the plaintiff, must, under 
the evidence, be negatived. Neither does there appear to be 
any room for reasonable doubt that the causes of his with- 
drawal from the partnership were, besides the disappointment 
about his adoption by Sarah K. Mull's refusal, the unprofit- 
ableness of the business, and the disagreement about the rent, 
to which may be added a difference concerning the title to 
the real estate in which he appears to have been desirous of 
being given an interest by Sarah K. Mull. The allegation of 
indecent and immoral behavior on the part of John L. Mull 
towards the plaintiff as the compelling ground for his with- 
drawal would be well nigh incredible even if it were not incon- 
sistent with plaintiff's conduct in the case. But it is distinctly 
inconsistent with his continuing insistence upon his adoption. 
"That actions speak louder than words is sound law as well as 
proverbial wisdom:" Graham vs. Dempsey, 169 Pa. 460, 462. 
When it comes to considering the adequacy of the grounds 
stated for his withdrawal from the partnership, it is apparent 
that the disappointment about his adoption was not a good 
Sfround, because the plaintiff had never obtained any promise 
from Sarah K. Mull herself to adopt him. He chose to act on 
John L. Mull's expressions of hope and expectation, which are 
not shown and cannot be presumed to have been binding on 
Sarah K. Mull : see Shimer vs. Jones, 47 Pa. 368, 37^. That 
the unprofitableness of the business and the disagreements 
about rent, etc., were not a lawful and sufficient ground for his 
repudiating the contract of partnership, goes without saying. 
The conclusion seems inevitable that the contract be- 
tween the plaintiff and the defendants was, in the first place, 
not carried out by the plaintiff in the matter of payments to 
be made by him towards the partnership capital, and that it 
was, in December, 1916, unequivocally set aside by him when 
he voluntarily and without competent excuse abandoned the 
enterprise. It follows that he has now no standing to ask for 
an accounting at the hands of the defendants, and that the bill 
must be dismissed at the costs of the plaintiff. 

III. CONCLUSIONS 

A--— There having been no promise on the part of Sarah 
K. Mull to adopt the plaintiff, his expectation of such adop- 
tion cannot be regarded as having become a part of the con- 
sideration of the partnership arrangement between the parties 
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absolving him from any contribution towards the capital of the 
same. 

B — The contract of partnership having been broken and 
the partnership relation between the parties to this action 
having been voluntarily abandoned by the plaintiff, he has now 
no right to an accounting at the hands of the defendants. 

C — The plaintiff's bill is to be dismissed at his costs. 

And now, Dec. 22, 1917, the Prothonotary is directed to 
enter a decree nisi in accordance with the foregoing decision, 
and forthwith to give notice thereof to the parties or their 
counsel of record, sec. reg. 



COM'TH, to Use to GHERST, ExV, vs. GREGORY and 
BERKS COUNTY TRUST CO. 

Regrister of Wills— Official Bond — ^Forf^tnr^— Grantinfc Ijetters Teeta- 
mentary to Non-Resldent Without Bxactinsr Bond« 

M., domiciled in Massachusetts and doing business in Reading, 
Pennsylvania, died testate and appointed McCarthy, a resident of 
Massachusetts, and Gherst, a resident of Reading, as his executors. 
The will was probated in Massachusetts and ancillary letters were 
issued to the executors in Reading by Gregory, Register of Wills of 
Berks County, without his requiring a bond from McCarthy, a non- 
resident, as stipulated by Act 15 March, 1832, Sec. 16, P. L. 135. 
Gregory's Official bond was for $30,000, conditioned upon his faith- 
fully exec^uting the duties of his office as Register of Wills. Gherst 
and McCarthy mismanaged the estate, were subsequently denied com- 
missions and were surcharged $49,000 by the Orphans* Court, and, 
McCarthy having been removed as ancillary executor, it was ordered 
that the surcharge be paid by Gherst and McCarthy to Gherst, ex- 
ecutor "for distribution in this estate:" It was further ordered that 
after payment of claims of Pennsylvania creditors the balance should 
be paid to Gherst and McCarthy, the Massachusetts executors, to be 
distributed under the order of that court. The surcharge was not 
paid and suit was brought by Gherst, executor, against Gregory and 
the Trust company, surety on his official bond, to recover $30,000, the 
amount of the bond, because of Gregory's failure to exact a bond 
from McCarthy. 

The defendants contended that the letters to McCarthy having been 
Foid, the Orphans' Court was without jurisdiction to adjudicate the 
account of the executor de son tort) and that therefore the defend- 
ants in this suit not being parties to the proceeding, were not bound 
by any decree or adjudication made by the court. Defendants also 
denied injury on account of the surcharge, and averred that the 
money complained of as being unpaid is in the hands of the Massachu- 
setts executors subject to an accounting in that court. The verdict 
was for the plaintiffs. 

Held, refusing a new trial and judgment n. o. v., that the evi- 
dence showed that McCarthy had submitted himself to the jurisdic- 
tion of the Orphans' Court; that defendant's affidavit of defense must 
be held to admit non-payment of the surcharge, and that the estate 
had suffered injury thereby to the extent of $49,000. 

In the Court of Common Pleas of Berks County. 
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No. 5? January Term, 1916. 

Rule for new trial and for judgment n. o. v. 

Jos. R. Dickinson and F. A. Marx for defendants and rules. 

W. B Bechtel and Wm. Kerper Stevens for plaintiff. 

Opinion by Wagner, J., January 7, 1918. — The plaintiff 
brought suit against George R. Gregory ,an ex-Register of Wills 
of Berks County, and the Berks County Trust Company, his 
surety, whilst Register, upon the allegation that it had suffered 
injuries in th^t the defendant, George R. Gregory, issued ancillary 
letters testamentary to Jere. J. McCarthy, a non-resident, without 
requiring him to give bond as provided for by Act of Assembly, 
15 March 1832, Sec. 16, P. L. 135. The pleadings admit these 
facts : 

First — That George R. Gregory was duly elected and com- 
missioned according to the constitution and laws of Pennsylvania 
as Register of Wills for the County of Berks for three years to 
commence on the first Monday of January, 1909. 

Second — That George R. Gregory on November 24, 1908, 
as spch Register of Wills-elect, entered into an official bond with 
the Berks County Trust Company as his surety in the sum of 
$30 000. That, inter alia, the condition of the bond was: "That 
if the said George R. Gregory shall and does faithfully execute 
the duties of said office * ♦ * then this obligation to be void, 
or else to be and remain in full force and virtue.'^ That this bond 
was approved by the proper authorities and entered of record, 
and that George R. Gregory took possession of the office of Regis- 
ter of Wills on the first Monday of January, 1909. 

Third — That Joseph Middleby, domiciled in Massachusetts, 
and doing business in Pennsylvania, at Reading, Berks County, 
on May 20, 1911, died testate, appointing Jere. J. McCarthy, a 
resident of Massachusetts, and Milton A. Gherst, a resident of 
Pennsylvania, executors of his last will and testament. 

Fourth — That the last will and testament of said Joseph 
Middleby, deceased, was probated in Massachusetts, ^nd after- 
wards offered for probate in Pennsylvania, to the said George 
R. Gregory, Register of Wills, who probated same June 10, 1911, 
and granted ancillary letters testajnentary to Milton A. Gherst 
and Jere. J. McCarthy, without requiring Jere. J. McCarthy, 
non-inhabitant as aforesaid, to give a bond as required by th^ 
Act of Assembly, 15 March 1832, supra. 

Plaintiff's fifth paragraph of the statement avers that in the 
adjudication of the account of Milton A. Gherst, his co-executor 
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declining to join him in filing an account, the Orphans' Court 
found that said executors had wasted and lost $49,6T8.66 in the 
operation of an automobile plapt of the testator, and surcharged 
them with said amount, and ordered th^t M. A. Gherst 9,nd 
Jere. J. McCarthy pay this amoi^nt to M. A. Gherst, executor^ 
for distribution in 3aid estate. The adjudication was offered 
in evidence. From said adjudication we have (N. of T., p. 16) : 
"By the account filed it appears that there is an 
actua.1 balance in the hands of the accountant of 
$17,934.49, in the personal account, and $10,72?.43, in 
the real account, or a total of $28,656.92. The ac- 
countant asks to be surcharged with the amounts of 
$341,56 and $107.00, for moneys collected and commis- 
sions, respectively; and asks for the following credits: 
$2,170.95 and $1,354.81, to correct an error in the ac- 
count, and for $314.17 — leaving a balfince of cash in ac- 
countant's hands of $25,26q.55. The difference between 
this figure and $73,253.53, the above balance, is the 
amount of the surcharge against both accountants : and 
it is ordered that M- A, Gherst and I ere, /. McCarthy 
pay this amount, $47,^187.^8, to M. A. Gherst, executor, 
for distribution in this estate." 
The order referred to is that part of the adjudication just quoted 
which we have underscored. The non-payment of this order is 
made the b^sis for the injury alleged to have been sustained by 
tlie plaintiff. There is notning in the affidavit of defense denying 
the facts thus stated. What the defendants aver against this al- 
legation of facts is that, the Orphans' Court had no jurisdiction 
over Jere. J. McCarthy to make this order and decree, and a 
denial of injury on account of the surcharge for the reason that 
in the adjudication Milton A. Gherst was ordered and directed 
after distribution to the domestic creditors, to pay tp Milton A. 
Gherst and Jere. J. McCarthy, executors, subject to the direction 
of the Massachusetts Courts, $47,733.^6. The facts contained 
in this paragraph must therefore be t^ken as admitted. 

Plaintiff's sixth paragraph pf the statement avers that the 
executors of Joseph Middleby, deceased, have not obeyed the 
order of the Court in relation to paying said surcharge, which 
is Ipn^ overdue and remains unpaid- This is not specifically 
denied. The affidavit of defense avers that t^le facts set forth 
in paragraph six are denied. This bald averment does not meet 
the requirements of the Practice Act of 1915 to constitute a 
denial. Defendant further avers that the money complained 
of as being overdue and unpaid is in the hands of the executors 
subject to an accounting in the Courts of Massachusetts. This 
is an evasive answer, and again does not meet the ^-equire- 
ments of the Practice Act. How it got into the hands of the 
executors appointed by the Courts of Massachusetts is not 
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Stated. The fact of non-payment as contained in the sixth 
paragraph must, therefore, be also taken as admitted. 

On April 25, 1916, counsel for plaintiff, by paper filed, sug- 
gested the death of M. A. Gherst, executor of Joseph Middleby, 
and substituted in his place the Colonial Trust Company, of Read- 
ing, appointed by the Register of Wills of Berks County ancillary 
administrator d. b. n. c. t. a. of Joseph Middleby, deceased. On 
February 24, 1917, defendants presented their petition praying 
that the substitution thus made be stricken from the record. The 
rule granted upon this petition was, on April 9, 1917, discharged, 
and the parties to this suit stand as amended by the substitution. 
It is clear from the adjudication that the order for payment by 
M. A. Gherst and Jere. J. McCarthy to M. A. Gherst, executor, 
is to him as ancillary executor for the reason that at the time 
this order was made Jere. J. McCarthy had already been re- 
moved as ancillary executor by the decree of the Orphans' 
Court entered January 11, 1913, which decree was affirmed by 
the Supreme Court in Middleby's Estate, 242 Pa. 39. He had 
not been removed in Massachusetts as domiciliary executor by 
the Massachusetts Court. Also for the further reason that the 
order is to pay for distribution in the estate or portion thereof 
that was then before the Orphans' Court of Berks County. 
Only by compliance with this order would M. A. Gherst, the 
remaining ancillary executor, be enabled to make payment to 
the parties entitled thereto in accordance with the decree of 
distribution; — that is, first, to Pennsylvania creditors, and, 
second, to the domiciliary executors of Massachusetts f for 
accounting there. The suit was brought by the Commonwealth 
of Pennsylvania to the use of M. A. Gherst, one of the execu- 
tors of Joseph Middleby, deceased. In view of the aforesaid 
order for payment, which in paragraph five, of plaintiff's 
statement, is made one of the grounds upon which this action 
is based, this must be understood as M. A. Gherst, one of 
the executors appointed by the Register of Wills of Berks 
County, who, by the discharge of McCarthy had become the 
sole Pennsylvania executor. After Gherst's death the Colonial 
Trust Company was appointed ancillary executor d. b. n. c. t. 
a. and its substitution in this suit made in accordance with 
Act of 24 February 1834, Sec. 32. P. L. 79. See also Bradford 
vs. Bradford, 2 Clark (foot page) 511. There was, there- 
fore, no error, as alleged in defendant's ninth reason for a new 
trial, in discharging the rule granted upon the petition of de- 
fendants to strike oflf the substitution. 

The fourth, fifth, sixth, seventh and eight reasons for a 
new trial assign as error the admission of records of the Or- 
phans' Court relating to the estate of Joseph Middleby, deceased. 
These records consist of — 
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1. Th^ proceedings relating to the discharge of McCarthy 
as ancillary executor. 

2. The adjudication of the first account of Jere. J. McCarthy, 
and the first and second account of M. A. Gherst, ancillary ex- 
ecutor. 

3. The proceedings had in the Orphans' Court to compel a 
compliance with the decree of the court, — that is, the surcharge 
made in the aforesaid adjudication. 

Among the purposes for which these records were oflfered, 
as shown on page 3, N. of T., are: 

First — To show that McCarthy, one of the executors, sub- 
mitted himself to the jurisdiction of the Orphans' Court of Berks 
County, 

(a) in accepting ancillary letters testamentary and acting 
thereunder. 

(b) In filing as such ancillary executor an income account. 

(c) In resisting the order of his removal by appealing to 
the Supreme Court. 

(d) In uniformly appearing by counsel at every stage of 
the proceedings in said Orphans' Court. 

(e) That the final adjudication embraced a consideration 
and adjudication of the first McCarthy income account and also 
the Gherst first and second accounts, in which a surcharge against 
both Gherst and McCarthy as ancillary executors was made. 

Second — To show the devastavit of McCarthy. 

Third — To show the appearance of Gregory, one of the de- 
fendants, in such proceedings in the Orphans' Court. These pro- 
ceedings all eventuating in the decree of the court which is em- 
bodied in the opinion of the court on the final adjudication of 
the several accounts, in which it is ordered that M. A. Gherst 
and Tere. J. McCarthy pay $47,987.98, to M. A. Gherst, executor, 
for distribution in this estate, which was afterwards increased 
by the addition of the compensation allowed the accountants, 
making the surcharge $49,678.66, instead of the aforesaid amount. 

The main objection of the defendants to the admission of 
these records was that the letters to McCarthy having been void, 
the Orphans' Court was without jurisdiction to adjudicate any 
account of the executor de son tort, as McCarthy was, and that 
therefore the defendants in this suit, not being parties to the 
proceeding, were not bound by any decree or adjudication made 
by the court. This same question of jurisdiction was also raised 
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by counsel for McCarthy at the time of the adjudication, and 
was thus disposed of by the court in the following language 
,(N. of T., pp. 18,19): 

"Aside from the fact that when he obtained these letters he 
acted upon them and therefore cannot take advantage of his own 
wrong (see Delbert's Appeal No. 2 (1877), 83 Pa, 468, 474, 
semble), this court has already exercised jurisdiction over him, 
and that jurisdiction has been upheld by the Supreme Court in 
McCarthy's Appeal (1913), 242 Pa. 39, and consequently the 
question of jurisdiction has already been passed upon." 

Even if this question of jurisdiction thus disposed of at the 
time of the adjudication can in this proceeding be raised, we 
are compelled to come to the same conclusion that the Orphans' 
Court came to upon the facts then before that court, as is evi- 
denced by the aforesaid records of the court which were admitted 
in evidence subject to defendants' exceptions. We have these 
facts : McCarthy obtained ancillary letters and acted upon them 
from the date of their issuance on June 10, 1911, until the date 
of the decree entered for his discharge by the Orphans' Court, 
to wit, January 11, 1913. In these proceedings had for his 
discharge, McCarthy filed his answer (N. of T., pp. 50, 51, 52). 
In this answer to the Orphans' Court, upon the petition for 
his discharge, he admits that he, on June 10, 1911, was ap- 
pointed ancillary executor of the will of Joseph Middleby, de- 
ceased, and that up to March, 1912, he and M. A. Gherst con- 
ducted the business of manufacturing automobiles at the fac- 
tory in Reading, Pa., which factory belonged to the late Joseph 
Middleby. Also that from March 1, 1912, to the date of his 
answer he conducted said business in accordance with the di- 
rections and the spirit of said will of Joseph Middleby, de- 
ceased ; that he filed an account which would be a good account 
in accord with the Massachusetts probate practice; that said 
account was filed in good faith, and that the. respondent is 
ready and willing to file an extended account or an account 
which may be in accordance with Pennsylvania practice as 
soon as he is in possession of the requisite data. 

After the hearing had upon the petition for his discharge 
and answer thereon, the Orphans' Court, on January 11, 1913, 
entered a decree that "Jeremiah J. McCarthy be dismissed 
as ancillary executor of the estate of said Joseph Middleby, 
and that he file an account of any assets of the estate of said 
decedent in his hands, and not heretofore accounted for." 
From this order McCarthy appealed to the Supreme Court. 
The aforesaid decree was affirmed in Middleby's Estate, Mc- 
Carthy's Appeal, 242 Pa. 39. One of the questions there raised 
was the jurisdiction of the Court over McCarthy, as is shown 
by the opinion where we have (p. 42) : "He was, as the Court 
below correctly said in denying the motion for a commission, 
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a party to the record, and, for the purpose of the estate, within 
the jurisdiction of the Court." In determining- this the Su- 
preme Court had knowledge that the letters ancillary granted 
to McCarthy had been granted on the part of the Register of 
Wills of this county without bond filed, as is shown by ap- 
pellee's paper-book filed in said case, on p, 1, where in the 
Counter-Statement and Argument of Appelee before the Su- 
preme Court, we have "when ancillary letters testamentary 
were granted to him jointly with Milton A. Gherst, his co- 
executor, * * * no bond was filed by the said Jeremiah J. 
McCarthy, and under the act of March 15, 1832, Section 27, P. 
L. 139, the granting of letters to McCarthy is void." 

The decree entered by the Orphans' Court on January 11, 
1913, not only ordered that Jere J. McCarthy be dismissed as 
ancillary executor, but also that he file an account of any 
assets outstanding in his hands and not heretofore accounted 
for. In that proceeding he submitted himself to the jurisdiction 
of the Orphans' Court not merely in the matter of his dis- 
charge, but for all purposes incidental thereto and necessary 
to the conservation of the estate that hacj come into his hands 
in acting as ancillary executor. In the Appeal of the Odd 
Fellows Savings Bank, 123 Pa. 356, on page 365, Mr. Justice 
Paxson says: "This equitable jurisdiction having attached, it 
was sufficient to embrace every relief necessary for a full dis- 
position of the case : Winton's Appeal, 97 Pa. 385 ; McGk)win 
vs. Remington, 12 Pa. 63 ; Souder's Appeal, 57 Pa. 498. When 
a cause is once within the grasp of a court of equity, or a 
court lawfully exercising equity powers, it has no need to 
call in the aid of a court of law. Its process is plastic, and its 
power is only limited by the necessities of the case, and by its 
duty to administer equity in accordance with established rules. 
In such case it needs no other court to finish its work." See 
also Carney vs. Merchants* Union Trust Company, 252 Pa. 
381, at pp. 385, 386. Under the facts of this case as shown 
by these records offered in evidence, the Orphans' Court 
clearly had jurisdiction over McCarthy when it made the order 
charging him and Gherst with waste and mismanagement in 
the estate in which they were acting as ancillary executors, 
and surcharging them with the amount thereof. The records 
objected to showed that McCarthy had submitted himself to 
the jurisdiction of the Orphans' Court and the order of the 
court made in accordance with such submission. There was, 
therefore, no error in their admission. 

The further purpose was to show the efforts made to 
collect the money so surcharged against McCarthy and Gherst. 
It was not necessary to offer this in evidence for that reason, 
because, as we have already stated, in considering the sixth 
paragraph of plaintiff's statement and the affidavit of defense 
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thereto, the fact of non-payment must be taken as admitted 
as alleged in said sixth paragraph. Its admission consequently 
worked no error. 

Defendants contend that no person has suffered damage 
and that therefore the surety of the Register^ the Berks County 
Trust Company, is not liable under the provision of Section 27, 
Act of 1832, supra, which provides "and the Register granting 
the §ame, and his sureties, shall be liable to pay all damages which 
sh^ll accrue to any person by reason thereof," Had the Register 
exacted a bond from McCarthy as he was required to do by the 
Act of Assembly, upon the failure of McCarthy upon his dis- 
charge and the adjudication of his account to pay over to his 
successor in office the sums so adjudicated against him, his suc- 
cessor could have maintained an action upon the bond : Hare vs. 
O'Brien, 233 Pa. 330, 335, even though the surety was not a 
party to the proceeding: 18 Cyc. 1273 (F) ; Yung's Estate, 199 
Pa. 35; Com. vs. Ruhl, 199 Pa. 40; Garber vs. The Common- 
wealth, 7 Pa. 265. We have, therefore, ancillary letters granted 
by the Register to McCarthy. By reason of these letters thus 
granted. McCarthy was enabled to act as ancillary executor from 
June 10, 1911, to January 11, 1913, and thereby obtained pos- 
session of the assets of the estate. During this time he and his 
co-executor wasted and mismanaged the estate to the extent of 
more than $49,000. This amount has not by them been paid 
to the estate, and there is no bond to sue upon for this non- 
payment. That is, the estate has been damaged to the extent 
of $49,000 by the granting of the Letters by the Register without 
exacting a bond. Under these facts it can hardly be said that 
the estate has not been damaged by the illegal act of the Register. 

Defendants also claim that no damage has been done to 
the estate in that by operation of law the amount surcharged 
against Gherst and McCarthy, and ordered to be paid to M. A. 
Gherst, executor, and by him then to be paid to M. A. Gherst 
and Jere J. McCarthy, executors, subject to the Massachu- 
setts Courts, must be presumed to be in the hands of M. A. 
Gherst and Jere J. McCarthy, domiciliary executors, upon the 
principle contained in Commonwealth vs. Messinger, et al., 
237 Pa. 1, on page 7 : " 'When an executor or administrator 
also occupies some other character with regard to the estate, 
such as guardian or trustee, it will be presumed that the prop- 
erty in his hands is held in that capacity in which he ought 
to receive it, and upon the termination of his duties in one 
capacity the property is transferred by operation of law to 
his possession in the other so as to release the sureties on 
the bond in the former cajpacity from further liability.' '' De- 
fendants claim that because Gherst and McCarthy, against 
whom as ancillary executors the surcharge was made, are also 
the domiciliary executors, to whom the amount was ordered 
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to be paid, that upon the principle just stated this amount 
must be presumed to have passed to the domiciliary execu- 
tors. In other words, the contention is that even if Gherst 
and McCarthy, as ancillary executors, have wasted the estate' 
to the extent of $49,000, and even if they had given bond in 
Pennsylvania, or if McCarthy had given bond, as the law re- 
quired him to do, the order of the court by law would have 
transferred the money that he had wasted at once into their 
hands as domiciliary executors, absolving his surety here, but 
making their surety in Massachusetts liable for the waste 
committed by them in Pennsylvania, if not accounted for in 
Massachusetts. 

In making this contention upon Commonwealth vs. Mes- 
singer, supra, they have lost sight of the facts and findings 
therein. In that case the court specifically found that the 
amdunts in question had come into the hands of Oliver H. 
Meyers, trustee under the last will and testament of Michael 
Meyers, deceased, to be applied to the purposes of the trust, 
as set forth in said last will and testament. The breach sued 
upon as contained in plaintiff's statement was that "Oliver 
H. Meyers did not faithfully execute the trust he accepted 
under the last will and testament of the said Michael Meyers, 
and did not properly apply all the moneys received by him as 
trustee as aforesaid to the said trust, but diverted the same 
to his own use." The bond sued upon was not a bond that he 
had given in his capacity as trustee under the will of Michael 
Meyers, but as trustee to sell real estate under an order of 
the Orphans' Court. Of course, upon these findings and plain- 
tiff's statement, the surety, upon an order of the Orphans' 
Court to sell as trustee, could not be held for acts that the 
court had specifically found the trustee had committed, and 
the plaintiff had declared upon, not as such trustee under the 
Orphans' Court to sell, but as trustee under the will of Michael 
Meyers. The principle that applies to the case under consid- 
eration is that contained on p. 7, where we have: " *It is in 
some cases difficult to say when the transfer of possession 
from one capacity to another takes place, but it is well settled 
that when property has been received in one capacity the 
change in order to shift the responsibility of the sureties, must 
be evidenced by some overt act or express election to hold 
the property in the other capacity:' 18 Cyc. 1258; Seegar vs. 
State, 6 Haris & Johnson (Md.) 162 ; Newcomb vs. Williams, 
50 Mass. 525 ; Simpson's App., 18 W. N. C. 175." Immediately 
following this the Court says: "We are relieved of all inquiry 
on this point by the clear admission in the pleadings and the 
finding of the auditor to the effect that Oliver H. Meyers as 
trustee under the will received the full sum that the trustee 
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under appointment of the court received on the sale of the 
real estate. But even were it otherwise, and the question were 
to be resolved by the evidence in the case, the mere fact that 
for a period of twelve years following the execution of the 
order of sale, Mrs. Mor^ received regularly from Oliver H. 
Meyers the interest on the money derived from the sale of 
the real estate, would be most persuasive of an understanding 
on the part of both, that the money had passed out of the 
hands of the trustee to sell and into the custody of the trustee 
under the will, the only party to whom it could be paid." In 
the present case we have the distinct finding by the Orphans* 
Court of Berks County that the money Gherst and McCarthy 
had received, and the estate they had mismanaged was in their 
capacity as ancillary executors. That is, the responsibility is 
placed upon them as such, and, therefore, had they given bond 
here their sureties here as ancillary executors would have been 
held liatle. It is admitted by the pleadings, as we have several 
times stated, that this money has never actually been paid to 
Gherst by the two ancillary executors. We have also the pre- 
sumption of payment rebutted by the admitted fact of non- 
payment. 

Skeer's Estate, 249 Pa. 288, has also been cited by de- 
fendants' counsel as authority for this contention of presumed 
payment. The principle as there applied must again be taken 
in connection with the admitted facts of the case, — that is, 
that Linderman received the money as ancillary administra- 
tor ; was directed to pay it over to the domiciliary administra- 
trix from whom he held a general power of attorney to collect 
and receive all funds due from Linderman & Skeer, and that 
he had filed his account stating that he had obeyed the order 
of the court. Upon this the court, on p. 293, said: "Having 
filed his account stating that he had obeyed the order of the 
court he will subsequently be presumed to have held it in the 
only capacity he could hold it — as agent of the accountant." 
There is no merit in defendants' contention that there is a 
presumed payment and that consequently the estate has not 
suffered any damage by the action of the Register of Wills 
in granting ancillary letters testamentary to McCarthy, a non- 
resident, without requiring from him a bond. 

Rules for new trial and judgment n. o. v. are discharged. 
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WEBER'S ESTATE (NO. 2). 

Wills— Constraotioni — ^Inoonsifitent ProTisions. 

Testatrix, by her will directed that two factories owned by her 
should be operated by three of her eons, among whom the profits 
should be equally divided, and who should pay to her other children 
a monthly sum as rental. She further provided that if Harry, one of 
the sons, should wish to withdraw from the "firm," the other two 
sons operating the business should have the first right to purchase his 
share at its appraised value. A subsequent clause stipulated that the 
three sons should each receive $15 per week for their labor out of the 
profits of the factories. The three sons operated the factories and 
subsequently Harry purchased the interest of the other two, put in 
additional capital and operated the business as his own. Two of the 
other heirs asked for an order upon him to account to them for the 
profits of the business, claiming that he was merely trustee for the 
heirs. Held: that the provision of the will permitting Harry to sell 
his share extended by implication to his two brothers; that although 
the provision for paying salaries out of profits seems inconsistent with 
the previous disposition of profits to the same persons, yet the Court 
wilJ not go so far as to conclude fron^ what at best is an inconsistency, 
that a trust relation between the sons and the estate was established 
covering the business. 

In the Orphans' Court of Berks County. 

Exceptions to decree. 

Cyrus G. Derr and Walter B. Freed for exceptants. 

John B. Stevens, contra. 

Opihion by Schaeffer, P. J., January 9, 1917. — Twelve 
exceptions have been taken to the adjudication filed Novem- 
ber 3, 1917, of the questions raised by this proceeding. All 
of them are to the effect that error has been committed in 
construing this will to have given Harry Weber an absolute 
interest in the business in question, and, consequently, in the 
Court's refusal also to oust him from possession. Being in 
substance the contentions advanced originally in the petition, 
they have already been considered by the Court. Further 
careful consideration of them has failed to convince the Court 
that the conclusion reached in its opinion is either unjust or 
erroneous. 

It is conceded that the will leaves much to be desired to 
enable one to conclude with absolute certainty what testatrix 
intended with regard to this business. There are instances 
where she has failed to say enough to make her intention 
clear, others where she might have left some things unsaid 
to avoid apparent inconsistencies. Exceptants specifically di- 
rect our attention to two such instances. One of them, of 
the former sort, is the permission she accorded Harry C. 
Weber, in the event of his withdrawal from the firm, of realiz- 
ing on his share, without, in so many words, extending this 
permission to his two brothers, James and Daniel. The other, 
of the latter sort, is that provision of the will fixing salaries of 
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$15.00 a week to Harry and his two brothers after having^ 
already given him all the profits realized from the operation 
of the business. On this latter provision exceptants place 
great weight as tending to put Harry Weber and his brothers 
in the position of trustees. To our finding that the three 
brothers were given "the privilege of buying each other out" 
exceptants do not assent. 

We have found that the provision permitting Harry 
Weber to dispose of his share extended also to his brothers, 
James and Daniel. Specifically, the language of the will does 
not include the latter two in this permission, but by fair impli- 
cation we think it does. Like Harry, his two brothers, in the 
succeeding paragraphs, were given more than a passing in- 
terest in this business. It did not cease with their deaths. 
Their shares of the profits were to pass, in such event, to their 
widows or children. James' and Daniel's severance from this 
business by death, in other words, did not extinguish their 
interests; they were such interests as passed to their families. 
But while all were still living testatrix had in mind that the 
business might center in the hands of a single one of these 
three sons. Otherwise, how explain this language: "If at any 
time my three sons . . or the survivors or survivor of 
them declined to continue the manufacturing business," etc. 
Now, had either of Harry's brothers decided to leave the firm, 
what was to become of such one's interest in it? Exceptants 
would hardly contend that, with nothing paid for it, it would 
have passed to the survivors of the firm. If that were true, 
Harry Weber might today be enjoying all the profits from 
this business without having paid a cent for his brothers' 
shares. Such, in the opinion of the Court, was not testatrix's 
intention. It was rather to give all three boys the right to 
sell their interests to each other; and in naming Harry she 
merely marked out the procedure to be followed in making 
the sale — "by an honest appraisement." 

The direction for the payment of salaries is not easily 
explained. At best, it is inconsistent with the previous dis- 
position of profits to those who werei to receive the salaries. 
Testatrix's actual intention with regard to it, therefore, can 
only be conjectured. It may be that she meant to suggest 
$15.00 per week salary for each of those running the business 
between profit-sharing periods. Or it may be that, having in 
mind an equal division of profits," she atternpted to anticipate 
a demand of one of the sons for higher salary than the others, 
which might have defeated her wish. It is impossible to say 
what she meant for a certainty. But the matter is not vital. 
Having given all the profits to those who ran the business, 
testatrix's subsequent direction to pay salaries to the same per- 
sons was unimportant, since the ^salaries had to come out of 
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the profits anyway. Certainly the Court would not go so far 
as to conclude from what at best is an inconsistency, that a 
trust relation between these sons and the estate was estab- 
lished, which covered this business. 

These two are the principal points raised at the argument 
on the exceptions. They have been argued with much force, 
and while at first blush they seem strongly to support ex- 
ceptants' contention, the Court, on a careful re-reading of the 
will, is convinced that to concede them the importance ex- 
ceptants attach to them, would be to defeat testatrix's general 
intention to give to Harry Weber and his two brothers abso- 
lutely the business in question in these proceedings, which, 
as a matter of fact, depended for its continued existence, 
growth and development upon their own individual efforts and 
capital. 

The exceptions, therefore, are dismissed. 



BELL vs. JACOBS. 

Practioe— Trial — Charge of the Oourl>— Points for Charge. 

A point for charge which assumes a fact in dispute cannot be 
affirmed, although other portions of the point may not be objection- 
able. In order to avail, a point must be capable of a simple affirmance 
without qualification. The Court is not called upon to take the good 
part of the request from the bad and to charge the good. 

It is not error to refuse a point asking the Court to charge that 
"if the jury believe that the defendant's automobile was not, at the 
time of the accident, being operated or controlled by the defendant, the 
verdict must be for the defendant;" where there was no evidence nega- 
tiving its control by defendant. The submission of a question of fact to 
the jury without evidence is necessarily error. 

Contributory XegUgenoe — Evldenoe — Question for Jury. 

In a damage case arising out of a collision between a motorcycle 
and an automobile, the defendant, by close measurements and calcu- 
lations based upon the testimony of witnesses as to the location of the 
automobile before and after the collision, sought to show that plaintiff's 
decedent had room enough to pass the automobile. in safety and that 
his unsteady driving and failure to take advantage of the opportunities 
were responsible for his injury. Held: that these matters were for the 
jury on the question whether he exercised proper care or not, and that 
they did not furnish such conclusive proof of his improper manage- 
ment of the motorcycle as to warrant the Court in pronouncing it, as a 
matter of law, contributory negligence. 

City Ordinances — Traffic Rules — ^Automobile Act 7 July, 1913, P. L. 
672 — Conflict. 

A city traffic ordinance requiring all vehicles' to keep ito the right 
of the centre of the street in the direction in which they are going and 
directing how turns into crossing streets shall be made, is not in con- 
flict with the Automobile Act of 7 July, 1913, P. L. 672, which provides 
that "no city . . . shall adopt, enforce or maintain any or- 
dinance, rule or regulation contrary to or inconsistent with the terms 
of this act." 
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]Qvicleno&—Rebifttal — Admissibility. 

Evidence by plaintiff in rebuttal was admitted to show the perfect 
tjondition of the motorcycle at the time of the collision by proof of its 
x^ondition on the day before and immediately after the accident. There 
bad been evidence by the defense from which a defective condition 
might possibly have been inferred by the Jury. Held: no error. 

Preeenoe of Plaintiff's CViildren at Trial — Possible Harmful Influence on 
Jury. 

The presence of plaintiff's children in the court room at the trial 
cannot be held to have been prejudicial to defendant, or to entitle him 
to a new trial because of the harmful influence possibly exerted upon 
the iury, where there is nothing: to show that their presence had any 
effect upon the jury. If their mere presence was objectionable to de- 
fendant it would have been competent for him to ask for relief at the 
time. Having chosen to remain silent, it is too late to raise such an 
objection on mere supposition. 

Impeaching Credibility of Witness Aft^* Trial — ^After-Discovered Bvl- 
denoe — ^New Trial. 

Defendant asked for a new trial on the ground that one of de- 
fendant's principal witnesses had, after trial, admitted in writing that 
be had been offered money by some one to testify as he did, and that 
his testimony was incorrect in certain particulars. Depositions were 
'taken by both sides, and defendant contended that the matter cast 
such a degree of suspicion on plaintiff's case as to require the setting 
aside of the verdict. The important part of what he testified to at the 
trial had been also given in evidence by another witness whose credi- 
bility was not impeached, and no attempt at corruption was brought 
home to anyone connected with the case. Held: that it must be con- 
sidered an effort to impeach, on the ground of after-discovered matter, 
the credibility of a witness, which is ordinarily not enough to warrant 
the granting of a new trial. 

After-Discovered ^Evidence— -Requisites for Granting New Trial. 

To justify the setting aside of a verdict on the grround of newly- 
discovered testimony, the latter must be such that on a re-trial the jury 
not only might be induced by it to give a different verdict, but that it 
would require them to do so. Even the proven perjury of a witness 
may not necessarily in itself be ground for interference with the ver- 
dict, though not discovered until after the trial. 

In the Court of Common Pleas of Berks County. 

No. 30 November Term, 1916. 

Rules for new trial and for judgment n. o. v. 

Oliver M. Wolflf and Cyrus G. Derr for defendant and 
rules. 

William Kerper Stevens and Georj^e Eves for plaintiflF. 

Opinion by Endlich, P. J., January 14, 1918.— This is an 
action by a widow to recover damages for the death of her 
husband. The defendant, the owner of an automobile, con- 
ceiving it to be out of order, engaged a repairsman to examine 
it. The repairsman came to the defendant's garage, and to- 
gether the two took the car out to see by a test of it on the 
road what was wrong with it, the repairsman operating the 
automobile. Going east on Spring street on a down grade, 
presumably intent on observing the behavior of the machine. 
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they reached a point some little distance west of the subway 
when there was a collision between defendant's automobile 
and a motorcycle operated by the plaintiff's husband, who was 
going in the opposite direction, and who was killed. The 
trial resulted in a verdict for the plaintiff, and the defendant 
is now here asking for a new trial as well as for judgment non 
obstante veredicto. Quite a number of reasons have been 
filed, whose bearing upon the respective rules is sufficiently 
apparent, and which may be considered in the order in which 
they stand upon the record. Except as regards the refusal of 
certain points of the defendant, there is no complaint of the 
charge. Neither is there any criticism of the amount of the 
verdict, if the plaintiff is entitled to any. 

1. It is asserted that the Court erred in not affirming 
the first point submitted by defendant, to wit, — 

"If the jury believe that the defendant's automobile was, 
at the time of the accident, on the south side of Spring street, 
the verdict must be for the defendant." 

In answer to this assertion, it is enough to note that this 
point ignores the duty resting upon the defendant to exercise 
reasonable caution, no matter on which side of the street he 
may have been traveling. 

2. "^ The defendant's second point was as follows : — 

"If the jury believe that the defendant's automobile at the 
time of the accident was on the north side of Spring street, 
there being no testimony of any obstacle which would have 
prevented the plaintiff's husband seeing the automobile, it 
must be assumed that he saw it, and it was his duty to avoid 
it if reasonably possible, and unless the jury can find from the 
evidence some reasonable way of accounting for and excusing 
the plaintiff's husband for guiding or allowing his motorcycle 
to i\un into the defendant's automobile, the verdict must be 
for the defendant." 

Its refusal does not appear to have been error, because 
it assumes that the decedent with his motorcycle ran into the 
defendant's automobile. Which ran into the other was a dis- 
puted issue in the case, there being evidence on both sides; 
and a point assuming a fact in dispute cannot be affirmed: 
Brunner vs. Tel. Co., 151 Pa. 447, 453, although other por- 
tions of the point may not be objectionable. In order to avail, 
a point must be capable of a simple affirmance without quali- 
fication: Whitmire vs. Montgomery, 165 Pa. 253, 261 (re- 
affirmed in Sutton vs. R. R. Co., 214 id. 274, 279) ; Schweitzer 
vs. Williams, 43 Pa. Super. Ct. 202. In the language of Neeb 
vs. Hope, 111 Pa. 145, 155, the Court is not called upon "to 
take the good part of the request from the bad, and to charge 
the good." 
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3. Mutatis mutandis, the same is to be said of the refusal 
to affirm the defendant's third point, to wit, — 

"It was the duty of the plaintiff's husband to see and take 
notice of what was before him, and to operate his motorcycle 
at a reasonable rate of speed, and to keep control of it, and his 
running into a plainly visible object, like the defendant's 
automobile, being unexplained, the verdict must be for the 
defendant." 

4. The defendant's seventh point asks the Court to 
charge that — 

**If the jury believe that the defendant's automobile was 
not, at the time of the accident, being operated or controlled 
by the defendant, the verdict must be for the defendant." 

It seems plain that the question whether the automobile 
was or was not "operated" by the defendant himself is im- 
material if the defendant controlled its operation by the re- 
pairsman. The point in the disjunctive therefore is broader 
than could properly be affirmed. On the subject of the control 
of the automobile by the defendant, it is to be remembered 
that there is no evidence negativing it ; and the submission of 
a question of fact to the jury without evidence is necessarily 
error: Egbert vs. Payne, 99 Pa. 239, 244. Indeed, it would 
seem that the presence of the owner of the automobile should 
raise a presumption of his power to control it, whether he 
chooses to exercise that power or not: see Crawford vs. Mc- 
Elhinney, (la.) 154 N. W. 310. In Hardie vs. Barrett, 257 Pa. 
42, 46, the rule is said to be well established that, in the case 
of a hired vehicle, when possible dangers arising out of the 
negligent operation of it are manifest to the hirer, (i. e., for 
the time being the owner), who is riding in it and has any 
adequate opportunity to control the situation, if he sits by 
without protest, he will be held guilty of negligence; that is 
to say, that whilst the negligence of the driver may not or- 
dinarily be imputed to the passenger, the latter is fixed with 
his own negligence when he joins the former in testing mani- 
fest perils. Nor is it without significance that the repairsman, 
having started from defendant's garage, had not yet taken the 
automobile over for the purpose of fixing it. He was still, to 
all intents and purposes, acting for the defendant, the owner 
of the automobile, and as his employee. 

5. So far as the question of defendant's negligence is 
concerned, it requires no discussion to show that upon the 
plaintiff's evidence that question was in the case as one for 
the jury to pass upon. But in the defendant's eighth point 
he asked for binding instructions in his favor, grounding that 
request upon the alleged contributory negligence of the plain- 
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tiff's husband. By close measurements and calculations 
based upon the testimony of witnesses, as to the location of 
the automobile before and after the collision, it is sought to 
show that the decedent had room enough to pass the auto- 
mobile in safety; that, the accident occurring in broad day- 
light, he had the automobile in plain view ; and that his un- 
steady driving of the motorcycle and his failure to take ad- 
vantage of the opportunities he had of avoiding the automobile 
were responsible for his injury. All these matters were for 
the consideration of the jury on the question whether he ex- 
ercised proper care or not, and that question was submitted 
to the jury in the charge. It cannot be maintained that they 
furnished such conclusive proof of his improper management 
of the motorcycle as to warrant the Court in pronouncing it, 
as a matter of law, contributory negligence barring a recov- 
ery by the plaintiff. In this connection it may be pertinent to 
refer to Bedell vs. Keller, 17 Lacka. 55, as a well considered 
precedent for the submission of a case to the jury on a state 
of facts in its essential features bearing a strong resemblance 
to the present one. It would seem that there was no error 
in the refusal of the defendant's eighth point. 

6. The plaintiff offered in evidence a traffic ordinance of 
the city of Reading, with particular reference to sec. 3 thereof, 
which provides that — 

"All vehicles shall keep to the right of the centre of the 
street in the direction in which they are going, except within 
100 feet of the starting or stopping point of such vehicles. 
In turning corners to the right, all \&ehicles shall keep to the 
right of the centre of the street. In turning corners to the 
left, they shall, before turning, pass to the right of the centre 
of the intersection of the two streets." 

This offer was objected to by the defendant on various 
grounds, among others that it is in conflict with the Auto- 
mobile Act of 7 July 1913, P. L. 672, and that the city has 
no right to make a regulation of that kind applicable to 
streets generally. No doubt, in the absence of any regulation 
as to the use of city streets, a person may drive in either di- 
rection on either side of the street, having care to turn out to 
the right: see Brooks vs. Thomas, 17 Phila. 45. But under 
modern and existing traffic conditions it would be a dangerous 
doctrine to deny to the city the power to provide as in sec. 3 
of this ordinance. Argumentum ab inconvenienti plurimum 
valet in lege. As for a conflict between that provision and the 
Act of 1913, special reliance is placed by the defendant upon 
sec. 13, — 

"When overtaken by any other vehicle legally, traveling at a 
greater speed, the operator or driver of any motor vehicle, when 
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signaled to do so, shall turn reasonably to the right of the centre . 
of the highway, allowing the other vehicle free passage to the left/' 

This section, it is urged, impliedly declares the right of the . 
driver of an automobile to travel on the left of the highway, . 
reasonably turning to the right when signaled to do so by another • 
vehicle traveling at greater speed and desiring to pass. Yet it 
seems clear enough that such an implication is extremely remote, 
and that prima facie there can scarcely be any conflict between 
an ordinance requiring all vehicles to keep to the right and a 
statutory provision requiring a vehicle overtaken by another and 
signaled to give w^ay to turn out to the right. It follows that 
sec. 15 of the act, which enacts that — 

"No city, county, borough, incorporated town, or township 
shall adopt, enforce or maintain any ordinance, rule or r^^latipn 
contrary to or inconsistent with the terms of this act," — 
is not effectual to avoid the provision of the ordinance. Nor was 
that provision offered or admitted in evidence as conclusive in; 
the sense that its disr^ard would in itself constitute n^ligence, 
(as intimated in Johnson vs. Heitman, (Wash.) 153 Pac. 331), 
but simply as a circumstance in the case bearing upon the ques- 
tion of the propriety of the defendant's management of the auto- 
mobile. 

7. In rebuttal, the plaintiff offered to show the perfect con- 
dition of the motorcycle at the time of the collision by proof of 
its condition on the day before and immediately after the accident. 
The defendant objected that this was not rebuttal, and now argues 
that it was error to admit the testimony over his objection. There 
was some evidence on the part of the defence from which a de- 
fective condition of the motorcycle might possibly have been in- 
ferred by the jury, and to overcome that inference it would seem 
that the testimony was properly admitted when it was. 

8 The defendant further complains that the presence in the 
court room of the plaintiff's children was prejudicial to him, and 
that because of harmful influence possibly exerted by it upon 
the jury the verdict ought to be set aside. There is, however, 
nothing to show that the presence of the children had any effect 
at all upon the jury or was even known to it. There was no ex- 
hibition of the children in the view of the jury, and if their mere 
presence was objectionable it would have been competent for the 
defendant to ask for relief at the time. Having chosen to remain 
silent when it was his privilege to speak, it is now, on familiar 
principles, too late to raise this objection upon the mere suppo- 
sition, unsupported by anything else, that there may have been 
harm done to the defendant in this particular. 

9. One of the two witnesses on the part of the plaintiff who 
testified directly that the defendant's automobile ran into the 
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plaintiff's motorcycle was a man whose behavior on the stand 
>vas such as to call for an admonition from the Court. He had 
been a witness at the Coroner's inquest, and on cross-examination 
he was asked whether he had not there testified in a certain man- 
ner. He admitted, with explanation, some parts of his testimony 
before the Coroner when confronted with them, but denied others. 
The defendant now alleges that after the trial the witness stated, 
orally and in writing, that his testimony before the Coroner was 
correct, but that he was offered money by somebody to testify at 
the trial as he did. Depositions have been taken for the purpose 
of establishing this allegation, which on the other side is met by 
testimony denying certain parts of the alleged oral statements 
and averring that what the witness said and signed he said and 
signed under the influence of liquor and upon the promise of 
money in behalf of the defendant for discrediting his own testi- 
mony at the trial. It is contended that this matter casts such a 
degree of suspicion upon the plaintiff's case as in justice to the 
defendant to require the setting aside of the verdict. H this 
witness's testimony were the only testimony directly asserting that 
the automobile ran into the motorcycle, and if an attempt at cor- 
ruption were brought home to any one connected with the case, 
or acting with authority, in the interest of the plaintiff, this con- 
tention could perhaps hardly be overcome. As it is, however, it 
comes down to an effort to impeach, on the ground of after- 
discovefed matter, the credibility of a witness who was examined 
and testified at the trial ; and it is well settled that ordinarily that 
is not enough to warrant the granting of a new trial. Nor in 
this instance does the weight of what is alleged size up to the 
rule laid down in Com. vs. Flanagan, 7 W. & S. 415, that to 
justify the setting aside of a verdict on the ground of newly dis- 
covered testimony, the latter must be such that on a retrial the 
jury not only might be induced by it to give a different verdict, 
but that it would require them to do so. Even the proven perjury 
of a witness may not necessarily in itself be ground for interfer- 
ing with the verdict, though not discovered until after the trial: 
Shanahan vs. Ins. Co., 6 Pa. Super. Ct. 65, 71. And in this case 
it is to be observed that a comparison of the testimony of the 
witness before the Coroner and at the trial, in the light of the 
explanations that he undertakes to give, shows that there is really 
very little substantial discrepancy, if any, between the two. It is 
not conceived that the jury can have attached much weight to 
the testimony of the witness here in question, and the important 
part of what he testified appears, as already indicated, by the 
testimony of another witness whose credibility has not been im-. 
peached. 

What has been said seems to cover briefly every ground as-: 
signed in support of either of the applications made by the de- 
fendant and now under consideration. Th^ result is the conclusion 
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that the case was one for the jury and not for binding instruc- 
tions, — that hence there is no room for judgment non obstante 
veredicto, — and that there is no adequate reason for the disturb- 
ance of the verdict. Therefore, — 

The rules to show cause are discharged. 



SNYDER vs. REICHART CLEANING & DYEING CO. 

et al. (No. 2). 

CJorporations— Pipe Insurance— Payment of Premium by PreBident— 
Fire Ijoss — RJ^ht to Insurance Money. 

In May, 1914, policies of insurance held by the R. Company upon 
its property expired. Renewals were made out by the insurance 
agency and delivered to Charles Reichart, president of the company. 
The company was without funds to pay ror the renewals which 
remained unpaid for but uncancelled and in force until June 20, 
1914, when Charles Reichart, with a view to the protection of 
his and his son's claims agrainet the company, paid the premiums 
and had the policies marked "Loss, if any, payable to Charles 
Reichart and Isaac Reichart, judgment creditors as their interest 
may appear." This was done without the .knowledge or con- 
sent of the board of directors. A fire destroyed the property and 
Reichart collected the insurance. Held: that the transaction was a 
taking out on June 20, of insuiance on the company's property by 
Charles Reichart for the benefit of himself and his son, which the 
company had no claim upon, except in so far as there may be a sur- 
plus in Reichart's hands over and above their just claims against the 
company. 

In the Court of Common Pleas of Berks County: In 
Equity. 

No. 1191 Equity Docket, 1917. 

Exceptions by plaintiff to decision. 

Randolph Stauffer for plaintiff and exceptions. 

Snyder, Zieber & Snyder and Ira P. Rothermel for Reich- 
art et al. 

Oliver M. Wolff for Reichart Cleaning & Dyeing Co. 

Opinion by Endlich, P. J., January 26, 1918.— To the de- 
cision rendered in this case on Nov. 5, 1917, the plaintiff has 
filed exceptions. A careful consideration of them, in the light 
of the earnest and forceful argument of counsel, has led to 
the conclusion that a change of the third, the controlling, 
Finding of Fact is called for. It is not conceived that that 
finding is wrong or misleading in substance. But in point of 
form and detail it is fairly open to criticism as being lacking 
in that accuracy and precision which the plaintiff is entitled to. 
The finding ought to be amended and restated so as to read as 
follows : — 
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"3. — Early in May, 1914, a number of policies of insur- 
ance held by the company upon its property expired, aggre- 
gating about $7,000. Renewals were made out by the agency 
and delivered to Charles Reichart as the company's president. 
But the company was without funds wherewith to pay the 
premiums — ^$105— for the renewals, which remained unpaid 
for, but uncancelled and in force. On June 20, 1914, Charles 
Reichart, with a view to the protection of his and his son's 
claims against the company, paid the premiums out of his 
pocket and had the policies marked *Loss, if any, payable to 
Charles Reichart and Isaac Reichart, judgment creditors, as 
their interest may appear.' This was done without the knowl- 
edge, authorization or consent of the board of directors of 
the Reichart Cleaning & Dyeing Co., and there was no sub- 
sequent ratification thereof by said board." 

That Charles Reichart paid the renewal premiums out 
of his pocket there seems to be no reason for doubting. The 
defendants' evidence is to that effect and appears to be uncon- 
tradicted. True, it is deposed on the other side that, about the 
beginning of May, Charles Reichart got into his hands $102 
belonging to the company and said that with it he would re- / 
new the policies. But he shows that, instead of so doing, he 
used the money to pay bills owing by the company, and it is 
hardly credible that otherwise he would have deferred pay- 
ment of the premiums until June 20. It ^rannot, however, be 
supposed that the policies would have been permitted to re- 
main in force in his possession for the company, unpaid for, 
three months longer. They were subject to cancellation upon 
notice, and insurance companies, we know, do not insure 
gratuitously. On the other hand, there is nothing in the evi- 
dence to indicate and no reason to assume that the defendant 
company was at any time, from the beginning of May to the 
date of the fire, in a financial condition to pay the renewal 
premiums. Charles Reichart paid them and thereby made 
the insurance contracts binding. Under these circumstances, 
in legal effect as well as for all practical purposes, the transac- 
tion was a taking out, on June 20, of insurance on the com- 
pany's property by Charles Reichart for the benefit of himself 
and his son, which the insurers might have questioned on 
the ground of want of insurable interest, but which the de- 
fendant company was not concerned with and has no claim 
upon, except in so far as there may be a surplus in the Reich- 
arts' hands over and above their just claims against the com- 
pany. The result of the finding as restated would therefore 
seem to be no different from that which flowed from it as 
originally put. If this is so, the remaining exceptions demand 
no rediscussion of the principles involved in the conclusions 
to which they relate. It may be noted that Conclusion "C" 



Digitized by VjOOQIC 



168 BERKS COUNTY LAW JOURNAL. 

requires defendants to account with respect to any moneys 
coming into their hands under the insurance policies or other- 
wise in connection with the company, and to any moneys ad- 
vanced by them for the benefit of the latter. 

And now, Jan. 26, 1918, it is ordered that the third Finding 
of Fact in the decision filed Nov. 6,i4917, be amended and re- 
stated so as to read as set forth in the foregoing opinion, and 
that thereupon the exceptions to said decision be dismissed. 



HALTZEL vs. PRINTZ AND FULMER. 

New Trial — ^Verdict Against the Weight of the Eiddeiice. 

In the suit to recover damages on the ground that defendants 
had fraudulently induced plaintiff to sell them his stock in a corpo- 
ration for $16,000, which was less than its true worth, by false rep- 
resentations that the company had an indebtedness of $140,000, a 
verdict in favor of plaintiff will be set aside and a new trial granted 
on the ground that the verdict was against the weight of the evi- 
dence, where the inherent improbability of plaintiff's belief in the 
alleged representations is manifest from the evidence. 

New Trial — Evidence— Verbal Statements — Conflicting Evidence- 
Question for Jury. 

Where there is conflicting evidence as to certain verbal state- 
ments made by defendants to plaintiff, alleged to constitute false 
representations of the indebtedness of a company, the question is for 
the jury, and the finding that the words used were those as claimed 
by plaintiff can not be said to be against the weight of the evidence. 

In the Court of Common Pleas of Berks County. 

No. 123 August Term, 1916. 

Rule for new trial and for judgment n. o. v. 

Snyder, Zieber & Snyder for defendants and rules. 

W. B. Bechtel and Rothermel & Mauger for plaintiff. 

Opinion by Wagner, J., January 26, 1918. — During the 
latter part of 1905 the Prince Furniture Company was formed 
with $50,000 preferred stock, and $50,000 common stock, to do 
business at AUentown, Pa. On October 31, 1905, Daniel p. 
Printz, one of the defendants, and Henry S. Haltzel, the plaintiff, 
entered into an agreement wherein is recited that Printz is the 
owner of $50,000 of preferred stock and $25,Q00 of conimon 
stock, and Haltzel of $25,000 of the common stock of the Prince 
Furniture Company. Also, that Henry S. Haltzel is to act as 
General Manager of the business of the said Prince Furniture 
Company. In this agreement Printz and Haltzel agree that their 
holdings of $50,000 of the common stock of the Company shall 
be held intact for a period of ten years, unless it is mutually 
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agreed to sell at an earlier time, and that for mutual protection 
this stock shall be deposited in a safety deposit box in a vault in 
a bank or trust company. Daniel F. Printz further agrees to sell 
to Henry S. Haltzel at any time that Henry S. Haltzel may elect 
within ten years from date of agreement, $25,000 of the preferred 
stock of the Prince Furniture Company at par, plus six per cent, 
interest, less dividends paid upon said stock. On February 20, 
1906, certificates for 125 shares of common stock and 125 shares 
of preferred stock were issued to Printz. On the same date the 
same number of shares of common and preferred stock were 
issued to Fulmer, and 250 shares each of preferred and common 
stock of Haltzel. These shares were also on this date receipted 
for by these parties on the respective stock certificate books. 
Whilst these shares of stock were issued to these respective par- 
ties and by them receipted for, the stock was not actually received 
by them, but kept in a private box for safe-keeping, seemingly 
to carry out the spirit of the agreement of October 31, 1905, until 
June 7, 1913, when 200 shares of Haltzers common stock were 
taken out of escrow and given as collateral to a Rochester bank 
for a loan of $10,000 upon the joint note of Printz and Haltzel. 
Payment of the common stock was made in 1911 by the Company 
declaring a stock dividend equal to the amount of the par value 
of the common stock. The money upon which the Company 
started its business was furnished by Printz and Fulmer to cover 
the $50,000 of preferred stock. The books of the Company show 
that this money was received in 1905 upon seven notes ntunbered 
from one to seven, as follows : August 9, $5,000 ; September 12, 
two notes, one of $5,000 and another of $20,000; October 2, 
$5,000; October 11, $5,000; October 19, $5,000; November 5, 
$5,000. 

Haltzel testified that he had been the Secretary and Manag- 
ing Director of the Company, and as such had to look after the 
affairs of the store at AUentown. He managed the store property, 
bought and sold merchandise, hired the help, and did that which 
was necessary to establish trade and business. According to his 
evidence Printz and Fulmer took care of the finances of the Com- 
pany, and when necessary, raised money to carry on the business. 
In October, 1913, Haltzel sold to the defendants his holdings in 
the company, 250 shares of the common stock, for which he 
received $15,000 in cash and certain credits charged against him 
on the books of the Company. On August 4, 1916, almost three 
years after he sold out his interest to the defendants, he brought 
suit against the defendants charging fraud in them in the sale, 
the basis for which as contended for by the plaintiff, is thus set 
forth in the sixth, seventh, eighth, and ninth paragraphs of his 
statement : 
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"6. On or about October 13, 1913, the defendants entered 
into a conspiracy to obtain and acquire title to the plaintiff's stock 
in said furniture company for $15,000, then and there far below 
its true value. 

"7. In pursuance thereof, the defendants represented to 
him that said furniture company was indebted to the said Penn 
National Bank, of Reading, Pa., for accommodation loans to 
the extent of $90,000, in support of which they had prepared and ' 
then and there exhibited to him in writing a detailed statement 
thereof, informing him that said bank was then and there de- 
manding immediate payment thereof, and that if he did not accept 
their offer of $15,000 for his stock, the furniture company would 
be ruined and he would get nothing. 

"8. Relying in good faith upon the truth of their said repre- 
sentation and said written statement as to the indebtedness of 
said furniture company to said bank, the plaintiff in terror parted 
with and transferred his stock in said furniture company to said 
Printz, one of the defendants, for said proffered sum of $15,000. 

"9. Whereas, in truth and in fact, as the plaintiff has since 
discovered, said representation of the defendants that said fur- 
niture company was indebted to said bank for said sum of $90,000, 
was then and there false and fraudulent ; said written statement 
thereof then and there exhibited to him by said defendants was 
false and fictitious to the extent of $50,000; said representation 
and written statement were then and there well-known by the 
defendants to be false, fraudulent and fictitious; and were then 
and there made and exhibited to the plaintiff by the defendants 
with intent to cheat and defraud him out of the major part of 
the value of his stock in said furniture company and of the 
financial benefits in a prosperous going business." 

It will be seen by this and also by the evidence offered in 
this case, that the basis of the fraud is an alleged misrepresenta- 
tion on the part of the defendants that there was a note indebted- 
ness of the Prince Furniture Company to the Penn National 
Bank of Reading for $90,000, and that as one of the means of 
defendants' conspiracy to defraud the plaintiff, they prepared 
and exhibited to the plaintiff statements, offered in evidence 
under Exhibits "B," "C," "D," purporting to show an indebted- 
ness to the Penn National Bank on notes for $90,000. That is, 
that plaintiff's $25,000 of common stock of the Prince Furniture 
Company was purchased in October, 1913, for $15,000, upon de- 
fendants' fraudulent representations, believed and acted upon by 
plaintiff, that the indebtedness of the Prince Furniture Company 
consisted of a note indebtedness to the Penn National Bank of 
$90,000, and a preferred stock indebtedness of $50,000, a total of 
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$140,000; whereas in fact the total amounted to but $90,000, 
being $40,000 on notes and $50,000 on preferred stock. The 
jury returned a verdict for plaintiflf for $9,472.05. 

Defendants have filed reasons for a new trial and for judg- 
ment n. o. v., and contend in support thereof : 

First — The false and fraudulent actions and statements at- 
tributed to the defendants on which the suit is based, were in fact 
never made. 

Second — The plaintiff knew exactly and precisely what the 
facts were in relation to the alleged false and fraudulent state- 
ments, he did not believe the alleged false statements and was 
not deceived by them even if they were made. 

Third — The plaintiff suffered no loss. 

Counsel for defendants frankly admit that the first of 
these questions was a matter for the jury upon the evidence 
submitted, but that the established facts so clearly show that 
the witnesses must have been mistaken in their evidence as to 
what was actually said, that a new trial should be granted 
upon the ground that the jury's finding that the alleged fraudu- 
lent representations were made was contrary to the weight of 
the evidence. With this contention we cannot agree. Plain- 
tiff, and also Mr. Hubbard and Mr. Ruhl, his two counsel in 
connection with the sale of the stock, testify that the de- 
fendants stated that the Penn National Bank held notes of the 
Prince Furniture Company aggregating $90,000. They also 
state that they had the sheets Exhibits "B," "C," and "D," be- 
fore them upon which the notes were indicated. The defend- 
ants deny that this representation was made. They claim that 
what they said was that the Prince Furniture Company was 
indebted to them for $90,000. Under this evidence, even tak- 
ing into consideration the admitted facts that bear upon what 
was said, we consider that the question. What actual words 
were used? as constituting the representations made by the 
defendants, was clearly for the jury, and that the finding that 
the words used were those as claimed by plaintiff, is not 
against the weight of the evidence. 

But even if the statement .was made by the defendants 
that the Penn National Bank held notes of the Prince Furni- 
ture Company aggregating $90,000, the question arises. How 
was that statement understood by the plaintiff? To deter- 
mine this we must consider the course of dealing of the Prince 
Furniture Company with reference to the seven notes and 
their renewals, the proceeds of which represented the pay- 
ment of the $50,000 of the preferred stock, as that course of 
dealing is disclosed by the evidence of the books of the com- 
pany and the uncontradicted evidence in the case. The ma- 
teriality and the harmfulness in the representation as alleged 
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to have been made did not exist in the mere statement that 
the Penn National Bank held notes against the Prince Furni- 
ture Company aggregating $90,000; but whether or not this 
statement, together with Exhibits "B," "C," "D," created in 
the mind of the plaintiff a belief that the Prince Furniture 
Company had a total indebtedness of $140,000, — to wit: 
$90,000 to the Penn National Bank and $50,000 on the pre- 
ferred stock, and induced him to act upon that belief in the 
sale of his stock. This brings us to the consideration of de- 
fendants' second contention — that the plaintiff knew exactly 
and precisely what the facts were in relation to the alleged 
false and fraudulent statements. 

From the evidence and from the books of the company, 
among them Exhibit "N" (City Ledger, at pp. 90 and 91), it is 
shown that the $50,000 of preferred stock was paid in at diflfer- 
ent times. Exhibit "N" has the notation (p. 90) "Opening 
Store," and then shows August 9, 1905, the receipt of $5,000; 
September 12, $5,000 and $20,000 ; October 2, $5,000 ; October 
11, $5,000; October 19, $5,000, and November 5, $5,000, all on 
notes. This book, together with others, shows that these 
notes which constituted the payment of $50,000 of the pre- 
ferred stock, were renewed from the time of their original 
discount up to the time of plaintiff's purchase of the stock in 
October, 1913, by the company paying the discount thereon. 
That this discount was paid is conclusively shown by the rec- 
ords in the books, by the testimony of Hoge and Block, book- 
keepers of the Prince Furniture Company, connected with the 
office at Allentown, and by the plaintiff, who says a number 
of times that he knew that the discounts were paid by the 
Prince Furniture Company by checks to the Penn National 
Bank from 1906 on to the time of settlement. This is further 
shown by plaintiff's Exhibit "H," which are the checks issued 
to the Penn National Bank by the Prince Furniture Company. 
Fulmer was the Cashier and Printz one of the Directors of 
this bank. The bookkeepers testify that these checks were 
made out in the office at Allentown on the Allentown Bank, in 
which they kept their deposits, sent over to be signed by either 
Printz or Fulmer — Fulmer was the Treasurer of the furniture 
company — the amounts then charged against their account in 
the Allentown Bank, and that this was done in the regular 
course of business. 

Exhibits "E" and "F" are statements of the company which 
show its assets and liabilities on September 15, 1906. Under 
"liabilities" in Exhibit "E" we have "Bills Payable, $91,000." 
On this statement, in Haltzel's admitted handwriting, we have 
this explanation of the $91,000 that was carried as Bills Payable : 

"Preferred stock, $50,000 

Notes Printz & Fulmer, .... 20,000 
Notes Merchants' N. Bank, . . . 20,000 
H. S. Haltzel, 1,000" 
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This amount of $50,000 was, therefore, already on September 15, 
1906, carried under Bills Payable with the knowledge of Haitzel. 

Block entered the employ of the Prince Furniture Company 
about the beginning of September, 1905. He testified that the 
entry, Exhibit "N" (pp. 90, 91), wherein we have the seven note 
records, was made by him at the direction of Haitzel. The letter 
of July 30, 1910, signed by Printz, Haitzel and Fulmer, makes 
special mention of the notes for the $50,000. Therein they state 
to the Audit Company of New York (N. of T., p. 113) : 

"We think that the inference drawn from your comment 
relative to the ten personal notes of $5,000 each is not a fair one, 
inasmuch as the Preferred Capital Stock of the Company has 
been fully paid in. 

"The facts of the case are that these notes are personal notes 
secured by collateral other than the Prince Furniture Company^s 
stock, that there is no liability of the Company to this paper and 
that the interest paid by the Prince Furniture Company on these 
notes is in lieu of dividend." 

With all this record evidence and the testimony thereon of 
Block, the bookkeeper, it would seem hardly possible that Haitzel, 
the Secretary of the Company and its Managing Director, who 
hired the clerks and other employees, was ignorant of the way 
in which the Prince Furniture Company regarded and had on 
its books the $50,000 that had been paid in on notes on the pre- 
ferred stock, the certificates for half of which had been made 
out in the name of Haitzel and receipted for by him awaiting 
the exercise of his option to purchase under the agreement of 
October 31, 1905. 

At the time of the trial much was made of the three discount 
sheets (Exhibits "B," "C," "D") which the plaintiff stated he 
first discovered in May, 1913, and which he alleged showed an 
indebtedness of the Prince Furniture Company to the Penn Na- 
tional Bank of $90,000. In paragraph seven of the statement, 
wherein conspiracy is charged against the defendants, plaintiff 
avers that, in support of this conspiracy alleged to have been 
entered into on or about October 13, 1913, the defendants- "had 
prepared and then and there exhibited to him in writing a detailed 
statement thereof," that is, of the $90,000 alleged to be due to 
the Penn National Bank. It is most conclusively shown in this 
case that these statements, alleged to have been prepared by the 
defendants in support of their conspiracy, were not prepared for 
this purpose, and were not productions of the year 1913, but 
existed almost from the beginning of the history of the company. 
Block testifies that the office at AUentown, in making up the 
checks for the payment of the discounts (checks similar to Ex- 
hibit "H"), frequently made a mistake of fifty cents one way or 
the other in the amount of discount, and that he then requested 
Fulmer to send on these lists. He further says (N. of T., p. 
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172), "I was the one originally asked for-this list from the Penn 
National Bank. ♦ ♦ ♦ They came regularly to the time I 
was no longer on the books, which was sometime in 1907." 
When asked whether Haltzel saw this list, he answered "he did." 
He states that originally he and Haltzel were in the same office 
room ; that Haltzel's secretary, Miss Sheirer, opened all the mail, 
and that Haltzel answered all the correspondence. J. A. Hoge, 
plaintiff's witness, testified that he came there some time in July 
of 1910. He stated that these yellow sheets (Exhibits "B," "C," 
"D") came to them "in the regular course of business;" that 
the sheet gave the time for which interest was to be paid, the 
date, and the amount, and that in accordance therewith they made 
out checks on the Allentown Bank and sent them to the Penn 
Bank in Reading. That these three papers ("B," "C," "D") 
for the years 1911, 1912, and 1913, were by no means all the 
papers of that character that were sent over, but that like sheets 
were sent during the entire time that he was there. 

Plaintiff testified that Miss Scheirer (N. of T., p. 25) "had 
nothing to do in the Accounting Department," was his stenog- 
rapher, his secretary, and looked after his work. She, on De- 
cember 14, 1910, wrote this letter to Mr. Fulmer (p. 20) : 

"Dear Mr. Fulmer: — Just as a reminder . . . it is 
drawing towards the close of the year and we would be pleased 
to receive from you the customary list covering discounts for 
the year 1911. Thanking you in advance, beg to remain, Yours 
truly, M. A. Sheirer, Secretary Mr. Haltzel." 

This letter, written by his secretary, is not explained by 
him. He merely states that he has no particular knowledge ot 
it. If there is anything that is self-evident in this case it is 
that these lists, alleged to be the foundation or the basis upon 
which the fraudulent representations were made and prepared 
in support of defendants' conspiracy, were the open and no- 
torious property of the Prince Furniture Company, at Allen- 
town, kept there without any attempt at concealment or 
subterfuge, regularly received by them, and known to the 
clerks in that office. Miss Sheirer's letter is dated December 
14, 1910. That Exhibit "D" is the answer to that letter is 
clear in that as shown thereon it is a list of discounts for the 
whole; of the year of 1911 and the date of the first note due 
is January 28, 1911. Haltzel's evidence is the only evidence 
that he did not know of these statements. Even if we did not 
have the positive testimony of his clerk, Mr. Block, that Halt- 
zel knew of these annual statements that were sent to the 
company, it is hardly conceivable how these papers, sent to 
the Allentown office at its request and regularly used by the 
clerks in the making out of their checks for the discounts, 
could have escaped the attention of Haltzel, the Managing 
Director. The only conclusion that the evidence leads us to, 
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in Spite of Haltzel's denial, is that he did have knowledge of 
these lists, with their import, during the entire time that they 
were sent to the Allentown office, and, consequently, also in 
May, 1913. If then Haltzel did know what Exhibits "B," 
**C," and "D" imported, we fail to see how they raised in his 
mind the question whether the company's indebtedness was 
$90,000 exclusive of the indebtedness of $50,000 on the pre- 
ferred stock. 

When plaintiff found these papers he testified he went to 
Printz and to Fulmer and stated that the company did not owe 
$90,000 to the Penn National Bank, as first revealed to him by 
these fiewly discovered lists, but that the amount was only $40,000. 
A number of times he clearly asserts that the contention between 
them was whether the indebtedness was $40,000 or $90,000 to 
the Penn National Bank. He states that after failure to get a 
settlement of the difficulties between himself and the defendants, 
he, some time in July, employed Omri F. Hibbard, an attorney 
of New York, as his counsel. Hibbard testifies that he came to 
Reading on August 4, went to the Penn National Bank, and 
asked Mr. Fulmer, the cashier, what the indebtedness of the 
Prince Furniture Company was to the Penn National Bank, and 
that the answer was $90,000. This answer was given by Fulmer 
to a total stranger, and before he knew that Hibbard was in any 
wise connected with Haltzel. If that was the answer, there 
could not then have been any purpose in Fulmer to deceive this 
stranger. The answer must be interpreted, in the light of the 
dealings of the Penn National Bank in the matter of the dis- 
counts, to include the $50,000 which had been carried along from 
the beginning by the Prince Furniture Company, and upon the 
notes for which, as the lists "B," "C," and *'D'' show, Printz and 
Fulmer were the makers. Oii August 12 Mr. Hibbard again 
came to Reading, and associated with him Mr. Ruhl as counsel. 
They then went to the bank and entered into negotiations with 
Printz and Fulmer for four hours. Mr. Ruhl, in his testimony, 
states that he participated very little in the conversation. That 
it was carried on largely by Mr. Hibbard and Mr. Printz. That 
he sat by listening. That it was a very long interview and that 
it lasted from sometime after three o'clock until after seven 
o'clock. Again on August 28 plaintiff, and his counsel Mr. Hib- 
bard and Mr. Ruhl, met defendants at the bank. On October 13 
there was another meeting, and according to Hibbard's testimony 
he remained in Reading until the 14th and 15th before the matter 
was finally settled up, — that is, the stock sold. A close examina- 
tion of the testimony bearing on these negotiations at these dif- 
ferent meetings fails to disclose one word of evidence on this 
controlling question which Haltzel stated was the contention be- 
tween him and the defendants, that is, whether the Prince Furni- 
ture Company owed the Penn National Bank $90,000, as he tes- 
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tified defendants claimed, or only $40,000 as he contended. Mr. 
Hibbard was asked this question (N. of T., p. 90) : 

"Isn't that the thing that was in dispute, whether they had a 
right as creditors to that $50,000 out of this company?" 
to which he answered : 

*'I have no recollection of any such dispute." It seems 
strange that after the employment of two counsel this very thing 
which was the main dispute between plaintiff and defendants 
never came up for consideration to be settled through the assist- 
ance of the counsel whom the plaintiff had employed. 

In considering the basis of the settlement we find this from 
plaintiff's counsel, Hibbard, who took the principal part in the 
negotiations: He was questioned whether Printz and Fulmer 
had not made a counter-offer for their stock. At first he had 
no recollection of this, but afterwards he admitted, as his evi- 
dence shows (pp. 91, 92), that to the best of his recollection 
there was a counter offer by the defendants in which defend- 
ants agreed to transfer the entire stock of the company to 
Haltzel upon the payment of the $90,000 indebtedness and 
$6,250, 50 per cent, of Printz's par value of the common stock, 
Fulmer agreeing to give his common stock for nothing, upon 
the payment to him of $45,000, half the indebtedness of the 
company. Then we have (p. 92) : 

"Q. They had practically $90,000 in it, and they said to 
you that they would sell you 250 shares of this stock, all 
their interest in it, for $6,250, if you would pay in addition the 
$90,000. Then after that you would have the preferred stock 
and the common stock, the whole of it. That is right? You 
would have the whole of that stock. That is right, isn't it? 
A. Of course." 

We have also Haltzel's testimony (pp. 21, 22) which indi- 
cates that the settlement was not on the basis of $140,000 
indebtedness, but on $90,000 indebtedness: 

"Q. But they never claimed that the $50,000 preferred 
stock which had been paid for, the Company still owed in ad- 
dition th^e $50,000, plus the $40,000? A. That, Mr. Snyder, 
I dont think they claimed. 

"Q. They claimed that the $90,000 was an indebtedness 
of the Prince Furniture Company? A. Yes, sir. 

"Q. They claimed that ? A. Yes, sir. 

"Q. They claimed that $50,000 of that $90,000 was their 
preferred stock which they had paid for? A. I know that. 

"Q. That is what you claimed? A. I know. 

"Q. And it wasn't represented by them or claimed by 
them that the indebtedness was $90,000 plus $50,000? A. No." 

We have, therefore, plaintiff's testimony on cross-ex- 
amination contradicting his allegation that he sold his stock 
under the impression that the company owed $140,000. We 
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fail to see how the jury could credit plaintiff's evidence that 
he was induced to sell his stock upon a belief produced by 
defendants' representations that the indebtedness of the com- 
pany was $140,000,— $90,000 to the bank in notes plus $50,000 
on the preferred stock of the Prince Furniture Company. The 
inherent improbability of this belief is so manifest from the 
facts that we are of the opinion that a new trial should be 
granted on defendants' second contention that the verdict was 
against the weight of the evidence. We do not consider, how- 
ever, that there should be entered judgment n. o. v. 

Upon the third question, the measure of damages, plain- 
tiff produced witnesses to show from the books of the com- 
pany its financial standing at the time of the settlement. They 
then gave their opinion, as persons acquainted with that kind 
of business, of tfre value of a share. Evidence was offered 
against this method of valuation on the part of the defendant. 
The value of their estimates was for the jury, even though 
defendants offered evidence to show that this value was much, 
less than that testified to by the witnesses on the part of the 
plaintiff. 

Rule for new trial made absolute; rule for judgment 
n. o. V. discharged. 



WALTER'S ESTATE 

Wills— Legacies — Constmction — Intention of Testator. 

Testator bequeathed to the Reading Trust Co., $1,000 in trust, the 
interest to be • paid to "the widow of Henry Beyerle, my deceased 
nephew, for and during and until their youngest child shall have 
reached the age of 21 years; when the said Heading Trust Co. shall 
pay over the principal sum of $1,000 to the three children of Henry 
Beyerle, deceased, share and share alike; provided, however, that 
should all of said children have arrived at legal age at the time of *my 
wife's decease, then the said principal sum shall at once be equally 
divided to and among the said three children of Henry Beyerle." 
Henry Beyerle had a child, Carrie Geiss, with his first wife from whom 
he was divorced, and three with his second wife, referred to in the will 
as the '*widow of Henry Beyerle." Carrie Geiss claimed an equal share 
in the legacy with the three children of the second wife, on the ground 
that testator intended it to go to all the children as a class, and by 
mistake he understated the number of children. There was no evi- 
dence that claimant ever lived with testator; that any friendly rela- 
tions existed between them, or that he ever manifested any Interest in 
her; but there was evidence that testator often visited the family of 
the second wife and the three children and that he did much for them. 
Held: dismissing the claim, that the first object in the construction of 
a will is the carrying out of the intention of the testator; and that in 
the light of the language employed in the will and the parol evidence, 
he did not intend the whole class of children to take and was not 
mistaken in the number, but used the words "the three" to designate 
the children of the second wife, who were to be the objects of his 
bounty. 
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Wills— Legacy to a Class of Persons— Misstatement of Number. 

Where a testator refers to a class of persons, as the objects of his 
bounty, but, in an attempted enumeration, omits to name one or more 
of them or in describing: them specifies a number which is less than 
the actual number, the parties omitted may still take and will be in- 
cluded, unless there be something to show the omission was of purpose.. 

In the Orphans' Court of Berks County. 

Claim of Carrie Geiss to participate in legacy. 

John K. Hahn for claimant. 

John P. Wanner for children of Henry Beyerle, contra. 

William J. Rourke for accountant. 

Opinion by Schaeffer, P. J., January 29, 1918.— The de- 
cedent died on the 5th day of March, 1901,* testate, married,^ 
and without issue, having, by his last will and testament, dis- 
posed of a part of his estate as follows : Item, "I give and be- 
queath unto Reading Trust Company, in trust, the sum of one 
thousand dollars, ($1,000.00), the interest whereon, less proper 
charges, shall be paid unto the widow of Henry Beyerle, my 
deceased nephew, for and during and until their youngest 
child shall have reached the age of twenty-one (21) years; 
when the said Reading Trust Company shall pay over the 
principal sum of one thousand dollars, ($1,000.00), to the 
three children of said Henry Beyerle, deceased, share and 
share alike ; provided, however, that should all of said children 
have arrived at legal age, at the time of my wife's decease, 
then the said principal sum shall at once be equally divided 
to and among the said three children of Henry Beyerle, de- 
ceased." 

The residue of the estate, the testator divided into fifteen 
parts, and gave three of these parts to "the three children of 
Henry Beyerle, my deceased nephew." 

It appears, that at the time of the making of this will by 
the testator, and at his death, Henry Beyerle had four chil- 
dren, one with his first wife, from whom he was divorced, and 
three with his second wife, who is referred to in the will as 
the "widow of Henry Beyerle," deceased. It will be observed 
that the testator described the persons, who are to take the 
$1,000.00 legacy, as "the three children of Henry Beyerle,'* 
without designating the children by name. 

Carrie Geiss, the daughter of Henry Beyerle, deceased, 
by his first marriage, now asks that she be included in the 
distribution of the $1,000.00 legacy, with the three children of 
the second wife, because the testator intended this legacy to- 
go to all of the children of Henry Beyerle as a class, and that 
by mistake he understated the number of children. 
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The bequest, to the three children of Henry Beyerle, 
when there are four children, would be ambiguous and un- 
certain, in the absence of anything on the face of the will or 
extrinsic circumstances to identify the three children named; 
and it would then become necessary, in order to arrive at the 
intent of the testator, to resort to the rules of construction, 
applicable to cases like the one in hand. Counsel for Mrs, 
Geiss takes the position that there is nothing in the will, and 
no evidence here to show, what testator meant by using the 
word "three'* instead of four or all the children ; and that con- 
sequently the case falls under the well recognized rule of in- 
terpretation, viz: Where a person refers to a class of per* 
sons, as the objects of his bounty, but, in an attempted 
enumeration, omits to name one or more of them or in de- 
scribing them specifies a number which is less than the actual 
number, the parties omitted may still take and will be in- 
cluded, unless there be something to show the omission was 
of purpose: Vernor vs. Henry, 6 Watts Rep. 192; Henner- 
shotz's Estate, 16 Pa. St. 435; Urie's Executors vs. Irvine, 21 
Pa. St. 310; Luce et al., vs. Harris, 79 Pa. St. 432. This 
principle would control this case, if neither the language in 
the will nor the surrounding circumstances indicated clearly 
which of the three childre'n the testator had in mind when 
he made his will and directed the legacy of $1,000.00 and a 
part of the residue to be paid to them. But we think the rule 
cannot be invoked here, because a reading of the item, under 
which this question arises, together with the facts shown at 
the hearing, can hardly leave any doubt that the testator in- 
tended the three children of the second wife to be the objects 
of his bounty. 

There is no difficulty about the facts of this case. Henry 
Beyerle, the nephew of the testator was married twice. He 
had one child, Carrie, with his first wife, from whom he was 
divorced. He had three children, Paul, Henry, Maude, with 
the second wife, who is the widow of Henry Beyerle men- 
tioned by the testator in his will. Carrie Geiss is now mar- 
ried, and there is no evidence to show that after her mother 
was divorced from her father she lived with the latter, not 
does it appear that there was any friendly relation between 
her and the testator, or that he ever concerned himself about- 
her or manifested any interest in her. On the other hand, it was 
shown by testimony that the testator often visited the famil}' 
of the second wife and the three children, that he saw them 
about once a week at their house after Henry Beyerle's death, 
and that he "done lots for them, he used to buy them clothes 
and shoes and things." Now this evidence clearly shows that 
he was personally interested in the three children living with 
their mother, and that when he spoke about the three children 
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in his will he undoubtedly meant these three children, whom 
he personally knew and to whom he was attached. 

Again, looking at the language of the whole item of the 
will in which this bequest appears, it seems to me, it can 
hardly be doubted that testator was only thinking of the 
three children of the second wife, as the prospective recipients 
of his bounty. He directs the interest to be paid to the widow^ 
of Henry Beyerle, "for and during and until their youngest 
child shall have reached the age of twenty-one (21) years, 
when the principal shall be paid to the three children of said 
Henry Beyerle, share and share alike ;" and in case at the 
death of testator's widow, all of "said children" have arrived 
at legal age, then the principal sum shall be equally divided 
to and among "the said three children" of Henry Beyerle, 
deceased. 

The whole tenor of this provision and the language used, ^ 
show a purpose to give the legacy to the widow and her three 
children. He speaks about "their children," "the three chil- 
dren," "all of said children," "the said three children," — words 
which clearly indicate that he meant their three children. If 
the testator had used the pronoun "their" instead of the article 
"the" in speaking of "the three children," there would be no 
question at all as to the identity pf the children. But the 
reason for using the words "their" and "the three" is that 
they refer to the same individuals, testator knowing that 
Henry Beyerle had only three children with the second wife. 
If testator had intended to give this legacy to all the children 
of Henry Beyerle, deceased, he would not have described 
them as three, when he knew there were three children with 
one wife and one child with another. But the very fact that 
after he speaks about "their" children, he follows it by "the 
three children" which are all the children they had, demon- 
strates that these two expressions have reference to the same 
persons. The testator did not use the number "three" under the 
apprehension that it included all the children of Henr)r 
Beyerle, deceased; but used it because it specified the num- 
ber of children with the second wife, whom he knew and was 
anxious to remember. 

The first object in the construction of a will is the carry- 
ing out the intention of the testator; and in the light of the 
language employed in the will and the parol evidence, we be- 
lieve that we are following the testator's intentioiv, by hold- 
ing that he did not intend the whole class of children to take 
and was not mistaken in the number, but used the words 
"the three" to designate the children with the second wife, 
who were to be the objects of his bounty. 
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SPENCER'S ESTATE 

Guardians — Appointment — Revocation. 

Where the Orphans' Court has appointed a maternal aunt as 
guardian of two orphan mimors, on petition of a cousin of their 
mother's, the court will not subsequently remove the guardian because 
no notice of the application for the appointment had been givfen to the 
paternal aunt and grandfather of the children, such notice not being 
required under the rules of Court. 

Gnardians— Removal — ^Act 29 March, 1832, Sec. 12, P. L. 192. 

The Orphans' Court has power to remove a guardian only on due 
proof of his mismanagement of the minor's estate or misconducting 
himself in respect to the maintenance, education or moral interests of 
the minor. 

Guardians — Appointment — Reli^ous Faith of Parents of Minors — 
Fiduciaries Act 7 June, 1917, Sec. 59, P. L. 529. 

The Fiduciaries Act of 1917 re-enacts the provisions of Act March 
29, 1832, and makes it the imperative duty of the Court to appoint a 
guardian of the person of a minor of the same religious faith as that 
of the parents, if it can be done without materially affecting their 
temporal welfare. 

In the Orphans' Court of Berks County. 

Citation for revocation of guardian appointment. 

H. P. Keiser and Harry J. Dumn for petitioner. 

George J. Gross, contra. 

Opinion by Schaeffer, P. J., January 29, 1918.— This is an 
application for the removal of a guardian appointed by the 
Court. 

Raymond E. Spencer, late of the Borough of Birdsboro, 

said county, aged years, died January 28, 1917, intestate, 

leaving to survive him Annie Spencer, his widow, and two 
children, George Spencer, aged three years, and Jeannette 
Spencer, aged two years. 

Annie Spencer, the widow, died April 28, 1917, leaving a 
will dated April 17, 1917 which was duly probated before the 
Register of Wills of said county, on May 2, 1917, and letters 
testamentary were granted to Mary E. McDonough, a sister 
of the decedent, the executrix named therein. In her last will 
and testament Annie Spencer appointed the Pennsylvania 
Trust Company, of Reading, guardian of the estate of the said 
minor children, and committed the care and custody of her 
children to Mary E. McDonough, her sister, until they becam© 
of age. 

Mary E. McDonough, the executrix and testamentary 
guardian of the minor children aforesaid, died in July, 1917. 
On August 1, 1917, upon the petition of John McDonough, a 
cousin of Annie Spencer, deceased, this Court appointed Cath- 
arine C. Dougherty, wife of James Dougherty, and sister of 
Annie Spencer, guardian of said minor children, and who now 
has possession of them. 

A petition for the removal of Catharine C. Dougherty was 
presented by Lillie Spencer, a sister of Raymond Spencer^ 
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deceased, and an aunt of these minor children. The possession 
of these minors is the subject of controversy in this proceed- 
ing. 

The petitioner avers that the appointment of Catharine 
Dougherty was made without any notice to her, or to Daniel 
Spencer, the grandfather of the minor children, who is the 
nearest of kin of the said minors; that she is forty-six years 
of. age, keeping home for her father, Daniel Spencer, in the 
Borough of Birdsboro, and had helped to rear Raymond E. 
Spencer, the father of these minor children; that during the 
time Raymond E. Spencer lived in Birdsboro w^ith his family, 
the said minor children frequently visited their family, and by 
reason thereof a very close attachment was formed between 
the petitioner, the grandfather and the minors ; that the grand- 
father is a man of property and is willing that the said minors 
shall live with him and the petitioner ; that Catharine Dough- 
erty, the present guardian, has two children, and on account 
of her many household duties is unable to give the minors tjhe 
care and attention which they would receive in the family of 
the petitioner, which consists of herself, her father, and a 
sister thirty years of age. 

Catharine Dougherty, the guardian, filed an answer to 
this petition and the citation thereon issued, in which she sets 
forth that the petition does not contain legal grounds upon 
which the Court could base an order for revocation of its ap- 
pointment of her as guardian of said minors ; that the present 
g«ardian is a Roman Catholic, in which faith the said children 
were baptized with the full consent and co-operation of their 
father ; that said petitioner is not of the Roman Catholic faith, 
and is averse to having said children brought up therein ; that 
Mary E. McDonough, the testamentary guardian of said chil- 
dren, under the will of their mother, Annie C. Spencer, made 
her own l^st will, dated July 27, 1917, in which she confided 
the said children to the present guardian for the purpose of 
having them brought up in the Roman Catholic faith. 

Considerable testimony was taken in Court on both sides 
in support of the contentions made by them. 

The Act of March 29, 1832, Sec. 12, which gives us the 
power of removal, provides that "the Orphans' Court shall 
have power to remove any guardian, whether testamentary or 
otherwise, on due proof of his mismanagement of the minor's 
estate, or mis-conducting himself in respect to the mainte- 
nance, education or moral interest of the minor." 

Therefore, before the Court can remove a guardian, it 
must be shown by due proof that he has been guilty of mis- 
management of the estate of the minor or of such misconduct 
as is pointed out in the aforesaid! Act of Assembly — proof 
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amounting to more than light and unimportant accusations: 
Schaeifer's Estate, 1 Brewster, 528-529. 

It must be conceded that it would have been very desir- 
able and have given every one interested in these children an 
opportunity to be heard, if less haste had been used in secur- 
ing this appointment and notice given to all the parties inter- 
ested of the time when the application was made. However, 
since no notice is required under our rules of Court, we cannot 
say that the appointment of Mrs. Dougherty as guardian 
without notice having been given, is invalid, and, therefore, 
we must regard her as the legally appointed guardian of these 
children. As such she cannot be removed unless mismanage- 
ment of the estate or misconduct on her part is shown ; and we 
do not feel that there is sufficient evidence to justify us in 
ordering a removal on either of these gromnds. Indeed, it is 
admitted that the character of the present guardian is beyond 
reproach, and that she is an estimable lady in every respect. 
This is equally true of the petitioner, and her father and the 
rest of her family, who are all highly respected in the com- 
munity in which they reside and about whose moral fitness to 
take care of these children there is not the least doubt. 

The principal reason urged for a change in the guardian- 
ship seems to be that it would be of material advantage and 
for the moral welfare of the minors to be reared by the peti^ 
tioner and her father and sister, at their home at Birdsboro. 
The petitioner contends that they are financially in a better 
position than the present guardian is to rear these children 
and to provide them with the comforts and training essential 
to their welfare. The testimony shows that the petitioner, 
who is forty-six years of age, is unmarried, is unfitted for hard 
work and has about four hundred dollars. She lives with her 
father, who is seventy-seven years old, who has five children 
living, and whose estate consists of a frame dwelling house 
worth about $1,700. He receives a pension of $3i monthly, 
and $15 per month for board from one of the daughters. These 
facts will hardly warrant us in finding that the material pros- 
pects of the children would be very much brighter with the 
petitioner than they are with the present guardian. The father 
is seventy-seven years of age, and the probabilities are that 
after his death his estate will be divided between his children, 
and thus the income which the petitioner is enjoying at 
present Would be reduced considerably. 

While it is true that the present guardian has no estate of 
any kind and is wholly dependent for her support and that of 
the two children and the two minors on the earnings of her 
husband, and herself at times, yet we see no reason why this 
should be a cause for her removal. The testimony is all to the 
effect that she is a good hard working mother and takes good 
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care of all these children. Moreover, these minors have an 
estate of about $7,000, the income of which can be used for 
their support and maintenance if it is found necessary at any 
time to do so. It is also claimed that the husband of the pres- 
ent guardian is intemperate, and that there has been some 
trouble in their family on account of his drinking habits. What 
the extent of his drinking is at present does not appear, nor 
has any testimony been offered to show that he is not sup- 
porting his family at present. Of course, it need hardly be 
said that drunkenness and its consequences in a home are not 
conducive to the proper moral atmosphere and influence in 
and under which to rear children. 

While it is important for the Court to consider the tem- 
poral interests of these children, we are also obliged to look 
after their religious welfare, in appointing a guardian. The 
religious training of these children is undoubtedly what the 
families of the deceased parents are greatly concerned about, 
and is the underlying cause of the trouble existing between 
them at this time. This is very unfortunate for these children 
and all the parties ; and it is to be regretted that the relatives 
on both sides could not find some way in which to adjust their 
differences and agree to an arrangement which would provide 
the proper spiritual nurture for these children and preserve 
and promote the mutual good will and affection of them and 
their relatives. 

The Act of March 29, 1832, relating to Orphans' Courts, 
provided that persons of the same religious persuasion as the 
parents of the minors shall in all cases be preferred by the 
Court in their appointment as guardians of the persons of such 
minors. This Act has been re-enacted by Sec. 59 of the Fidu- 
ciaries Act of July, 1917, P. L. 529. The section makes it the 
imperative duty of the Court to appoint a guardian of the same 
religious faith as that of the parents of the minors, if it can be 
done without materially affecting their temporal welfare: 
Park's Estate, 7 District, 700. In Nicholson's Appeal, 20 Pa. 
St. 50-54, Chief Justice Black said: "The law which forbids 
the appointment of a guardian whose religious faith differs 
from that of the parents, should be most strictly obeyed, when- 
ever it is practicable, for reasons, so many and so obvious that 
they need not be repeated." 

In this case the father of the minors was a Protestant, 
but it does not appear whether he was a member or commti- 
nicant of any church. The mother was a Roman Catholic. 
These children, with the sanction and approval of the father, 
who was present at the ceremony, were baptized into the 
Roman Catholic Church, and thereby are considered by that 
Church as members thereof: Park's Estate, supra, 701. The 
father before the marriage agreed that the issue of the mar- 
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riage should be baptized and brought up in the faith of the 
Catholic Church. That he regarded the promise made to his 
wife and before the priest concerning the religious training 
of their issue as sacred and inviolable is proved by his partici- 
pation in the baptismal ceremonies for these children. The 
mother, who died after the father, in her will committed the 
care of her children to her sister, Mary McDonough, who was 
a Catholic. Mary McDonough died and she likewise ex- 
pressed the desire in writing that these children should be 
reared in the Catholic faith and should be taken care of by the 
respondent, Catharine Dougherty. 

Mrs. Dougherty, the maternal aunt of these children, who 
has two children of her own, naturally has a feeling akin to a 
mother's love for the two orphans of her deceased sister, and 
is willing and anxious to keep them in her own home and give 
them all the comforts and care which her home can furnish 
and provide. 

It is very evident, from the facts in this case, that it was 
the expressed intention of both parents of these minors that 
they should be brought up in the Catholic faith, the mother 
emphasizing this desire by appointing a testamentary guar- 
dian for the children who was of that faith. We feel that we 
should not ignore one of the last thoughts and wishes of the 
mother, concerning the care, religion and training of her chil- 
dren ; and that under the Acts of Assembly compelling us to 
properly regard the faith of the parents in appointing a guar- 
dian and authorizing us to remove a guardian only for mis- 
management and misconduct, we cannot, in view of the facts 
in this case, remove the guardian. 

The rule is discharged and the petition is dismissed. 



MANWILLER vs. MANWILLER, Adm'x 

Practice, C. P. — ^Provtnce of Court and Jury — Reformation of Written 
Instmment — ^Assi^nment. 

Where, in an issue to determine whether a written assigrnment of 
an insurance policy purporting to be as collateral security, should, by 
reason of mutual mistake of the parties at its execution, be reformed 
to an absolute assignment, and the reformation depends upon oral 
testimony, the question is for the jury, no matter how indisputable 
may be the proof. 

In the Court of Common Pleas of Berks County. 

No. 60 August Term, 1916. 

Rules for new trial and for judgment n. o. v. 

E. H. Deysher for defendant and rules. 

Snyder, Zieber and Snyder for plaintiff. 
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Opinion by Wagner, J., February 5, 1918. — This is an 
issue to determine whether the plaintiff, Daniel H. Man- 
wilier, or the defendant, Frances E. Manwiller, administra- 
trix of Henry H,. Manwiller, deceased, is entitled to the sum 
of $1,704.14, balance due on a policy of insurance held by the 
decedent in the Northwestern Mutual Life Insurance Com- 
pany, and which sum by the company has been paid into 
court awaiting the determination of this issue. 

On December 15, 1914, Henry H. Manwiller, after pro- 
ceedings in bankruptcy had been instituted against him, and 
in the settlement of said proceedings, assigned the policy in 
question to the plaintiff, the consideration therefor being its 
then full value. The assignment shows this on the face: 

"Assignment of Policy as Collateral Security for Present 
and Future Indebtedness." 

In the body of the assignment, we have: 

"The interest of the assignee in the policy hereby as- 
signed shall include any and all indebtedness which I may 
now or at any time hereafter be owing to the said assignee 
and which may exist at the time of the settlement of the 
policy, the remainder of said policy, if any, being unaffected 
by this assignment." 

It is clear that this assignment is as it purports to be, an 
assignment as collateral security for present and future in- 
debtedness. The plaintiff contends that a mutual mistake 
was made in its execution in that what was intended was an 
absolute and not a collateral assignment. The determination 
of aforesaid issue depends upon whether or not the collateral 
assignment be reformed into an absolute assignment. To 
thus reform it plaintiff offered in evidence the testimony of 
John B. Stevens, attorney for Henry H. Manwiller at the time 
of the assignment; H. Robert Mays, Trustee in Bankruptcy 
of Henry H. Manwiller, and Joseph R. Dickinson, attorney 
for the Trustee. These three persons were present at the 
time the assignment was made by Henry H. Manwiller, and 
testified that a mistake as claimed for by plaintiff had been 
made. 

The duty of the trial judge in a case of this kind is stated 
in Highlands vs. Railroad Co., 209 Pa. 286, at pp. 291, 292: 
"Under our peculiar system of administering equitable prin- 
ciples in common-law actions, the judge presiding at the trial 
performs the functions of a chancellor, and if his conscience is 
not moved to grant the equitable relief sought, it is his duty 
to interpose, either by withdrawing the case from the jury, or 
by refusing to receive or enter judgment on a verdict that is 
contrary to equity and good conscience. As a judge, he ought 
not to permit a jury to do what he, as a chancellor, would not 
sanction." The evidence of plaintiff's three witnesses was 



Digitized by VjOOQIC 



BERKS COUNTY LAW JOURNAL.. 177 

such that if this had been a suit in equity to reform the as- 
signment it would have warranted the court in granting the 
equitable relief sought. 

Plaintiff's counsel upon this evidence asked the court for 
binding instructions, contending that the court as a chancellor 
should not permit the jury to find otherwise than what he as 
a chancellor would sanction. That is, that this case upon this 
evidence impelled the reformation of the instrument. We 
affirmed this point and directed the jury to find in favor of the 
plaintiff. This is assigned as one of the reasons for a new 
trial. If the evidence in a case of this kind is such that a 
verdict by the jury reforming the instrument would not be 
contrary to equity and good conscience, then the course to 
be pursued by the trial judge is thus pointed out in Highlands 
vs. Railroad Co., supra, p. 292: "On the other hand, where 
the character and measure of proof are sufficient' to satisfy 
the conscience of the trial judge, were he sitting as a chan- 
cellor, that the party is entitled to the equitable relief he seeks, 
the case should be submitted with proper instructions to the 
jury, and a verdict in accordance with the proof should be 
sustained." 

The reformation of the assignment depended entirely up- 
on parole evidence. The reason why the issue upon this parole 
evidence should have been submitted to the jury, is stated in 
Duffy vs. York Haven W. & P. Co., 233 Pa. 107, p. 110: 
"However indisputable may be the proof, when it depends 
upon oral testimony it is nevertheless the province of the jury 
to decide : Reel vs. Elder, 62 pa. 308." See also Lindemann 
vs. Pittsburgh Railways Co., 251 Pa. 489, 493 ; Second National 
Bank of Pittsburgh vs. Hoffman, 229 Pa. 429, 433. The case 
was clearly one for the jury. 

Rule for new trial made absolute ; rule for judgment n. o. 
v. discharged. 



EGE vs. ARNOLD. 

Praotioe, O. P. — ^Appeals From Aldefrmen's Judgments— Plea — ^Practice 
Act of 1915, P. li. 483. 

The Practice Act of 1915 applies to appeals from aldermen's judg- 
ments and a rule on defendant to plead will be discharged. When the 
appeal is entered in the Common Pleas the case begins de novo and 
is thenceforth to be conducted under the Practice Act. 

In the Court of Common Pleas of Berks County. 

No. 108 April Term, 1916. 

Rule to plead. 

Harry J. Dumn for plaintiff and rule. 

J. Milton Miller for defendant. 
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Opinion by Wagner, J., February 5, 1918.— Plaintiff 
brought suit against the defendant before an Alderman and 
recovered a judgment in his favor. Defendant appealed the 
case to court, whereupon plaintiff took a rule on defendant to 
plead. To this rule defendant filed an answer contending that 
under the Practice Act of 1915, P. L. 483, the proper practice 
is that plaintiff file a statement, to which defendant then files 
an affidavit of defense, and that this constitutes the pleadings. 
The question therefore is whether cases of appeal fall under 
the aforesaid Practice Act. 

In Lincoln vs. Reading Elec. Co., 9 Berks Co. Law Jour- 
nal, 133, this court decided that they do fall under this Act. 

Rule to plead is discharged. 



BYLER vs. GREAT ATLANTIC & PACIFIC TEA CO. 

Negligenoe— •Bvldenoe— Nonsait. 

Plaintiff sued to recover damages for the loss of a horse hired 
from him by defendant and claimed to have been injured through 
defendant's negligence. Plaintiff's evidence showed that defendant's 
driver took thre horse to the stable of a hotel in Bernville where he 
unhitched it and allowed it to graze along the roadside; that the horse 
wandered into the stable; that the hostler upon inquiry from the 
driver, said "that is all right, I just put hay in the* stall;" that the 
horse in walking about the stable stepped upon a plank pump bed 
covering a well, the boards of which were in a rotten condition and 
gave way, throwing him into the well, whereby he sustained injuries 
which necessitated his being killed. There was no evidence that the 
driver knew of the rotten condition of the pump bed, which was not 
such as to be plainly apparent. Held: that a non-suit was properly 
entered, since the evidence showed that the cause of the accident was 
the rotten condition of the pump bed, for which defendant was not 
responsible. . 

In the Court of Common Pleas of Berks County. 

No. 47 August Term, 1917. 

Rule to take off non-suit. 

Harry J. Dumn for plaintiff and rule. 

John B. Stevens for defendant. 

Opinion by Wagner, J., February 5, 1918. — This is a suit 
by the plaintiff against the defendant wherein he claims 
damages for the loss of a horse which defendant had hired 
from him and which plaintiff contends was injured through 
the negligence and carelessness of the defendant. 

Plaintiff's evidence of negligence was that Drumheller, 
the employee of the defendant, upon arriving at Bernville, 
took the horse to the stable of the Eagle Hotel. He and the 
hostler, Wilson Berger, then unhitched thei horse, and whilst 
they were greasing the wagon Drumheller allowed the horse 
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to graze along the roadside. After the horse had grazed 
there for sometime, he, of his own accord, walked into that 
part of the stable where the horses' stalls were. The hostler, 
upon inquiry from Drumheller, said: "That is all right, 1 
just put some hay in the stall." (N. of T. p. 5). Along the 
side of this part of the stable there was a well with a pump 
and a pump bed. The horse, after going into the stable, 
walked over to the place where the well was, trod on the 
planks of the pump bed, which, on account of their rotten 
condition, gave way, and the horse fell into the well, and was 
injured to such an extent that he had to be killed. There is 
no evidence to show that Drumheller knew anything of the 
rotten condition of the pump bed. The hostler testified that 
this condition could not very well be seen and that one who 
was not familiar with the place would not know whether it 
was rotten or not. Under the facts as thus testified to we 
held that the plaintiff had not shown any negligence in Drum- 
heller, the employee of the defendant, and granted a non-suit. 

The mere fact of allowing the horse to graze along tht 
road was not negligence. He was not injured whilst doing 
this. Allowing a horse to enter the stable of a hotel, which 
the defendant's employee had a right to presume, and in addi- 
tion was assured by the hostler to be all right, does not con- 
stitute negligence. The cause of the accident was the rotter^ 
condition of the pump bed, for which defendant was not re- 
sponsible. 

Rule to show cause why non-suit should not be taken 
off is discharged. 



ALLENTOWN PORTLAND CEMENT CO. vs. HUY 
et al. (No. 2.) 

In the Court of Common Pleas of Berks County: In 
Equity. 

No. 1117 Equity Docket, 1913. 

Exceptions to findings of fact and conclusions of law. 

John B. Stevens for defendant and exceptions. 

Cyrus G. Derr for plaintiff. 

Opinion by Wagner, J., February 5, 1918. — Defendants 
have filed exceptions to the seventh finding of fact and the 
three findings of law. A re-examination of the evidence bear- 
ing upon the finding of fact excepted to does not convince us 
of any error therein. 
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The defendants contend that their right is based upon the 
grant under the will of John Reeser, as shown on N. of T., pp. 
54-56, and not upon a prescriptive right. A prescriptive right 
is based upon the presumption of a grant. The will of John 
Reeser does not show any other right in the defendants to 
the water than that for mill purposes. It is consequently im- 
material whether we call this a right by grant to the water 
for mill purposes, or a prescriptive right which presumes this 
grant. The fact, therefore, that the right was treated as a 
prescriptive right instead of a right by grant, was immaterial 
in the determination of the question involved in this case and 
do not affect the findings of law. 

And now, February 5, 1918, the exceptions are dismissed 
and counsel for plaintiff may prepare and submit the proper 
final decree sec. reg. 



COMMONWEALTH vs. POTTEIGER 

Criminal Ijaw — Costs — Duplication — ^Aet 10 Marc^ 1905, P. li. 35. 

P., treasurer of a lodge, was convicted on two indictments for 
embezzlement of moneys received by him from members in payment 
of dues. Each indictment contained three counts, each count specifying 
one act of embezzlement. The evidence showed that the lodge met 
once a month at which time the treasurer should have reported all col- 
lections for the preceding month; and that of the six sums embezzled, 
two had been received in January, two in March and tyro in June, the 
whole within the space of six calendar months. 

On exceptions to taxation of costs. Held: that the time of embez- 
zlement was the time when defendant should have reported the receipt 
of these sums at the regular meetings of the lodge, and there being 
but three acts of embezzlement within the space of six months, but 
one bill of indictment was necessary; and that under Act 10 March, 
1905, P. If. 36, costs should be allowed in but one case. 

In the Court of Quarter Sessions of Berks County. 

Nos. 78 and 79 June Sessions, 1917. 

Exceptions to taxation of costs. 

Thomas K. Leidy for defendant and exceptions. 

Harvey F. Heinly and Wilson S. Rothermel, District At- 
torney, contra. 

Opinion by Wagner, J., February 5, 1918. — The matter 
under consideration consists of exceptions to the taxation of 
costs in two cases, Nos. 78 and 79 June Sessions, 1917, Com- 
monwealth vs. Albert S. Potteiger, the defendant contending 
that under the Act of March 10, 1905, P. L. 35, costs should be 
allowed in but one case. 

The indictments are based upon two informations. The 
one charges that the defendant between January and July 2, 
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. 1916, did fraudulently embezzle and feloniously steal $7.80, 
$1.95, $1.95. as an employee of Sirius Castle, No. 63, Knights 
of the Golden Eagle. The other information is similar, except 
that the first of the three amounts alleged to have been em- 
bezzled is $5.00 instead of $7.80. Each of the two indictments 
contains three counts. The one indictment charges that $7.80 
was embezzled on January 17, 1916 ; $1.95 on March 20, 1916, 
and $1.95 on June 19, 1916. The other bill charges embezzle- 
ment of $5.00 on January 17, 1916 ; $1.95 on March 27, 1916, and 
$1.95 on June 17, 1916. 

It is plain that this indictment is drawn under Sec. 28, 
Act 1860, P. L. 427, 437, and that the offense charged falls 
under Sec. 107, Act 1860, P. L. 382, 409. The purpose of the 
Act of 1905 is thus set forth in Com. vs. Smith, 62 Pa. Superior 
Ct. 288, on page 290 : "The Act of March 10, 1905, P. L. 35, 
provides that it shall be unlawful for any person instituting or 
prosecuting a criminal suit to duplicate any return, complaint, 
information, indictment, warrant, subpoena or other writ, 
where the oifenses charged grew out of the same transaction, 
and the second section makes it unlawful to tax costs in more 
than one case where the offenses might have been included in 
one complaint or indictment. If we look at the act, it is very 
evident that its purpose was to prevent a duplication of costs. 
The title to the act is 'An act relating to the institution, prose- 
cution and taxation of costs in criminal cases.' The preamble 
refers to certain practices which have arisen in criminal cases 
whereby unjust burdens have been placed upon the taxpayers 
of this Commonwealth. But the act does not, in case of a 
duplication of cases, affect the validity of the proceedings." 
The question then is not whether the proceedings in these two 
cases were illegal, but whether one complaint and one indict- 
ment would have been sufficient to include the charges* con- 
tained in these two cases, and thus have prevented the dupli- 
cation of costs. If this could have been done, then, under the 
Act of 1905, costs in but one case can be allowed. 

It is evident that these six sums of money alleged to h^ve 
been embezzled are dues collected from the membrs by the 
defendant, the treasurer of the lodge. Embezzlement con- 
sists not in the collection of these items, but in the failure to 
turn them over. As is said in Com. vs. Keuhne, 42 Pa. Su- 
perior Ct. 361, on page 371 : "The wrongful act is the fraudu- 
lent, embezzlement, the intentional misappropriation of his 
employer's money." It is an admitted fact that the lodge, 
whose ^unds were alleged to have been embezzled, met but 
once a month. If, as is contended by the Commonwealth, the 
time of embezzlement is the time when defendant should have 
reported the receipt of these various sums at the regular stated 
meeting of the lodge, then there are but three acts of embez- 
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zlement, and these acts occurred within the space of six cal-, 
endar months. Therefore under Sec. 28 of the aforesaid Act 
of 1860 but one bill of indictment was necessary. In the one 
indictment you have the appropriation of $7.80 on January 17 ; 
in the other on the same date the appropriation of $5.00. 
There two clearly could have been placed in one count. The 
same with the items of March 20 and March 27, and with those 
of June 19 and June 17. 

The exceptions are sustained and we direct that costs be 
paid in but one of these cases. 



DEELMAN vs. SHERMAN et al. 

Real Estate^— Building Restrictions — CJonstruction, 

Where, in a suit in equity to restrain the building of a porch 
or terrace adjacent to a dwelling, alleged to be in violation of a 
building restriction, and the determination of the rights of the parties 
depends on the interpretation to be given to the word "building" in 
the restricting agreement, of which there was insufficient evidence 
at the trial, the case will be referred back for further testimony. 

In the Court of Common Pleas of Berks County: In 
Equity. 

No. 1186 Equity Docket, 1917. 

Bill for mandatory order. 

Samuel E. Bertolet and Frank S. Livingood for plaintiff. 

Cyrus G. Derr for defendants. 

Opinion by Wagner, J., February 13, 1918. — The plaintiff 
has prayed the court for a mandatory order directed against 
the defendants to remove a certain structure agreed by the 
expert witnesses of both parties to be a terrace. Plaintiff 
claims that the erection thereof is in violation of a building 
restriction established by a written agreement of June 19, 
1914, between the plaintiff and Spencer L. Mcllvain, the pred- 
ecessor in title of the defendants. The agreement provides 
that defendants' property be "subject to the condition and re- 
striction that any building thereon erected must be built not 
less than 20 feet south of the southern building line of said 
Greenwich street." 

In Paragraph 5 of plaintiff's bill, it is averred that the pur- 
pose of this agreement was that "the parties desired that build- 
ing restrictions appertaining to all the real estate fronting on 
the south side of Greenwich Street should be the same." The 
determination of this question whether the structure com- 
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plained against is prohibited by this agreement, depends upon 
the construction to be given to the word "building" in the 
agreement in the light of the aforesaid intent. 

There is not a particle of evidence offered by either plain- 
tiff or defendants to show what the building restrictions ap- 
pertaining to all the real estate fronting on the south side ot 
Greenwich Street were at the time this agreement was entered 
into, to enable the court to interpret it so that defendants* 
property conform with the other real estate on Greenwich 
Street. 

In 13 Cyc 714, we have this principle: "In construing 
covenants or restrictions as to the use of property the circum- 
stances and conditions surrounding the parties and property 
must be considered as well as the manifest objects of the 
grant or restriction. So the intent of the parties and the ob- 
ject of the deed or restriction should govern, giving the in- 
strument a just and fair interpretation." In Murphy vs. Ahl- 
berg, et al., Ex'rs, 252 Pa. 267, on page 269, this rule is stated : 
"The general rule is that the language of a deed should be in- 
terpreted in the light of the apparent object or purpose of tht 
parties and of the conditions existing when made : Meigs vs. 
Lewis, 164 Pa. 597." In Law vs. Weeter, 68 Pa. Superioi 
Ct., 23, it is said (p. 27) : "The proper construction to be 
placed on such a building restriction, very frequently depends 
not only upon the phraseology of the particular restriction, 
but it is to be considered in connection with the nature, 
character, size, purpose, etc., of the project in question, with 
a common sense interpretation to be placed upon the words 
used under the particular facts of the case." This case largely 
depends upon the interpretation to be given to the word 
**building" as that word has been used in connection with the 
other properties on Greenwich Street. So that we may give 
to the agreement of June 19, 1914, a fair and just interpreta- 
tion, we will make this order: 

And now, it wit, February 13, 1918, we direct that this 
case be referred back for evidence bearing upon the question 
of what the building restrictions to the other real estate front- 
ing on the south side of Greenwich Street are. 



ROTHERMEL et al. vs. SUPERVISORS OF MUHLEN- 
BERG TWP. et aL 

Township Supervisors — Contracts foip lilghting Streets of Villagei— 
Petition by Owners of Less Than Majority of Fponta^re^— Tax 
licvy — ^Injunction — Act 28 May, 1913, P. L. 371. 

The Act of May 28, 1913, P. L. 371, authorizes township super- 
visors of townships of the second class, upon petition of the owners 
of a majority of the lineal feet frontage along any highway or por- 
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tion thereof in any village within the township, to enter into con- 
tract with a lighting: company to illuminate the streets and high- 
ways. Where such petition asks for the illumination of the high- 
ways of a village, it is to be considered as a petition to illuminate all 
the highways of the village, and if it is not signed by the owners 
of a majority of the lineal feet frontage along all the highways, the 
supervisors have no authority to contract, and a contract entered 
into by them with a lighting company will be declared void, and a 
tax levy to pay the cost of the lighting will be restrained. 

Public Service Commisisioii — ^Approval of Contract — Jurisdiction of 
Court. 

The fact that a certificate of approval of the contract had been 
granted by the Public Service Commission does not take away the 
jurisdiction of the Court nor prevent its inquiring i to the validity 
of the contract. The powers of the Public Service Commission are 
administrative, not judicial. 

In the Court of Common Pleas of Berks County: In 
Equity. 

No. 1180 Equity Docket, 1916. 

Bill for injunction. 

Cyrus G. Derr for plaintiffs. 

Wilson S. Rothermel for Supervisors. 

John A. Keppelman for Metropolitan Electric Co. et al. 

Opinion by Wagner, J., February 23, 1918. 

FINDINGS OF FACT. 

1. The plaintiffs are citizens and taxpayers of Muhlen- 
berg Township, Berks County, Pa., owning taxable real estate 
situate therein. They constitute a committee representing 
about 300 other citizens and taxpayers of said township. 

2. The plaintiffs own property in the territory composed 
of the villages of Hyde Park, Hyde Crest, and Hyde Villa, in 
the township of Muhlenberg. 

3. (a) Francis Rothenberger, Franklin G. Weidenham- 
mer and Harrison A. Rothermel are the supervisors of Muh- 
lenberg Township. 

(b) The Metropolitan Electric Company is a corpora- 
tion under the laws of Pennsylvania, producing and furnish- 
ing electricity for various purposes, including light. 

(c) Muhlenberg Township is a township of the sec- 
ond class under the laws of Pennsylvania. 

4. On January 8, 1916, an agreement was entered into 
between Francis Rothenberger, Franklin G. Weidenhammer 
and Harrison A. Rothermel, aforesaid supervisors, and the 
Metropolitan Electric Company. 

5. In this agreement is recited that in conformity with 
the provisions of the Act of Assembly of May 28, 1913, P. L. 
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371, a petition of the owners of a majority of the lineal feet 
frontage along the highways, or portions thereof, in the vil- 
lages of Hyde Park, Hyde Crest and Hyde Villa, situated 
in the Township of Muhlenberg, township of the second 
class, was presented by the signers thereof to the said 
supervisors at a regular meeting of the supervisors held on 
December 6, 1915. That in the petition the petitioners re- 
quested the said supervisors to enter into a contract to light 
and illuminate the streets and highways and other public 
places in said villages of Hyde Park, Hyde Crest and Hyde 
Villa with electric light. That the supervisors pursuant to 
their unanimous action taken at their aforesaid meeting held 
on December 6, 1915, requested the Metropolitan Electric 
Company to "submit a bid for thfe lighting and illumination of 
the streets, highways and other public places in the said vil- 
lages of Hyde Park, Hyde Crest and Hyde Villa with electric 
light for a term of five (5) years from February 1, 1916, to the 
end that a contract for such lighting and illumination for said 
term be entered into between the parties hereto in accordance 
with the aforesaid Act of Assembly of May 28, 1913, P. L. 
371." In the agreement the Metropolitan Electric Company 
agrees with the supervisors, as follows : 

(1) To furnish all the materials and to do and perform 
all the work and labor for the erection of poles, the stringing 
of wires, and the installation of not less than thirty-five (35) 
incandescent tungsten lam'ps of a rated seventy-five (75) 
candle-power each upon the streets, highways and public 
places in the aforesaid villages of Hyde Park, Hyde Crest and 
Hyde Villa, the locations of said poles, wires and lamps to be 
approximately as shown on the blueprint marked Exhibit "A" 
hereto attached and made a part hereof; and to maintain the 
same in serviceable conditipn during the term of this contract. 

(2) To install such additional lamps of a rated seventy- 
five (75) candle-power each as shall be required to illuminate 
the streets, highways and other public places in said villages 
with electric light, such additional lamps to be located at such 
places as the said parties of the first part shall designate ; and 
to maintain the same in serviceable condition during the term 
of this contract. 

(3) To furnish and supply electric current for said 
thirty-five (35) lamps and such additional lamps for the light- 
ing and illumination of the streets, highways and public places 
in the said villages of Hyde Park, Hyde Crest and Hyde Villa 
from sunset to sunrise during each and every day for the 
period of five (5) years from February 1, 1916. 

6. The petitions referred to in the agreement contain, 
inter alia, this : The petitioners are citizens and taxpayers and 
owners of real estate in the villages of Hyde Park, Hyde Crest 
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and Hyde Villa. That they are the owners of a majority of 
the lineal feet frontage along all the highways, or portions 
thereof, in the Villages of Hyde Park, Hyde Crest and Hyde 
Villa. That they are anxious to have electric light introduced 
to illuminate said highways. 

7. These petitions are the petitions upon which is 
founded the aforesaid contract of the supervisors of Muhlen- 
berg Township with the Metropolitan Electric Company, 
dated January 8, 191G, and are not signed by the owners of a 
majority of the lineal feet frontage along the highways of the 
villages embraced in said contract. 

8. The said supervisors subsequent to the date of the 
contract of January 8, 1916, levied a tax of three mills upon all 
the property abutting on the streets upon which the lights 
were placed for the purpose of paying the cost of said lighting. 

DISCUSSION. 

The Act of May 28, 1913, P. L. 371, provides : 

"That the township supervisors of any township of the 
second class in this Commonwealth are * * authorized and 
empowered, on the petition of the owners of a majority of the 
lineal feet frontage along any highway, or portion thereof, in 
any village within said township, to enter into contract with 
electric, gas or other lighting companies, to light and illum- 
inate the streets, highways and other public places in said 
villages with electric light, gas light or other illuminate." 

This act makes the legality of the contract to be entered 
into between the supervisors of a township of the second class 
and a lighting company, dependent upon a petition of the 
owners of a majority of the lineal feet frontage along the high- 
ways, or portions thereof, which gje to be lighted under the 
contract. 

In the case under consideration the petitioners stated that 
they were the owners of a majority of the lineal feet frontage 
along all the highways or portions thereof in the villages of 
Hyde Park, Hyde Crest and Hyde Villa, and that they were 
anxious to have electric light introduced to illuminate said 
highways. The petitions, therefore, are not for the lighting 
of a limited part of the highways or portions thereof in said 
villages, but for all of the highways or portions thereof. This 
petition, therefore, had to be that of the owners of a majority 
of the lineal feet frontage along all the highways of said three 
villages, before the supervisors had the power to enter into a 
contract. The contract which was signed on January 8, 1916, 
recites these petitions, and provides for the installation of 
lights not merely for some of the streets, but for all of the 
streets of these three villages. 
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We have found as a fact that the petitions upon which 
this contract was based were not the petitions of the owners 
of a majority of the lineal feet fronting along all the highways 
of said three villages. This fact was admitted at the time of 
the hearing, when Mr. Keppelman, of counsel for defendants, 
stated (N, of T., p. 255) : "We do not come into Court alleging 
that we have a majority of all the streets." This fact was also 
again admitted by said counsel at the argument of the case. His 
contention, however, is that this Court is without jurisdiction 
to entertain this bill so far as it relates to the validity of the 
contract of January 8, 1916, for the reason that under the Pub- 
lic Service Act of July 26, 1913, P. L. 1374, a certificate of ap- 
proval by the Public Service Commission having been issued, 
the question of the validity of the contract can be inquired into 
only by that Corrtmission. 

The powers of the Public Service Commission are admin- 
istrative: Art. 0, Sec. 1, Act July 26, 1913, P. L. 1374. One of 
the questions raised by the bill is whether or not the contract 
is illegal by reason of the petition not meeting the require- 
ments of the Act of May 28, 1913, P. L. 371, in that it is not 
the petition of the owners of a majority of the lineal feet along 
the highways requested to be lighted. This is a judicial and 
not an administrative question. As such the said act does not 
take away from the Court, even after the issuance of a certifi- 
cate of approval by the Commission, the right to pass, upon 
the legality of the contract. This position that it is a judicial 
question and for the determination of the Court, is taken by 
the Public Service Commission. In City of Pittston's Peti- 
tion, 2 P. C. R. 105, it held: "Whether the contract was 
awarded to the lowest responsible bidder, within the meaning 
of legislation relating to advertisement and competitive bid- 
ding upon municipal contracts, is purely a legal question for 
the courts rather than for the Commission." Also in Applica- 
tion of the Rayston Water Power Co., 2 P. C. R. 483, it held : 
"Whether or not the bid advertised contained a specification 
not strictly in accord with the letter of the law in asking bid- 
ders to submit rates for domestic consumption is a'juridicial 
question and not an administrative one, and is beyond the 
jurisdiction of the Commission. See also Borough of Avoca's 
Petition, 2 P. C. R. :^72, 376 ; Venner vs. New York Cent. & H. 
R. R. Co., 164 N. Y. Supp. 626, 657. 

FINDINGS OF LAW. 

1. This Court has jurisdiction to entertain the bill to 
determine under the Act of May 28, 1913, P. L. 371, the legal- 
ity of the contract of January 8, 1916. 
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2. The contract of January 8, 1916, undertaken to be 
made by the aforesaid supervisors with the Metropolitan Elec- 
tric Company is illegal and void. . 

3. The tax levy entertained to be made in pursuance of 
said contract and to cover the expenses thereof, is illegal and 
void. 

4. The plaintiffs are entitled to an injunction to per- 
petually restrain Francis Rothenberger, Franklin G. Weiden- 
hammer and Harrison A. Rothermel, supervisors of the Town- 
ship of Muhlenberg, The Metropolitan Electric Company and 
Muhlenberg Township, defendants, from doing anything in 
pursuance of the contract of January 8, 1916, and of the tax 
levy as found in the Eighth Finding of Fact, other than in 
treating said contract and tax levy as void and not binding. 

5. The costs of the proceeding shall be paid by the de- 
fendants. 

And now, February 23, 1918, the Prothonotary is directed 
to enter a decree nisi in accordance with the foregoing deci- 
sion and forthwith to give notice thereof to the parties or their 
counsel of record, sec. reg. 



COMMONWEALTH vs. HEISLER (No. 2) 

Practice, Q. S. — Reargrument — New Evldenee. 

A reargument of a rule for new trial will not be granted to a 
defendant, convicted of felonious breaking in, where the new evidence, 
as shown by depositions, consists of statements which on their face 
appear improbable and are contradictory to evidence given by the 
defendant himself at the trial. 

In the Court of Quarter Sessions of Berks County. 

No. 206 September Sessions, 1917. 

Rule for reargument. 

William B. Bechtel for defendant and rule. 

Wilson S. Rothermel, District Attorney, confra. 

Opinion by Wagner, J., February 23, 1918. — This is a rule 
for a reargument of this case. In an opinion filed on Novem- 
ber 9, 1917, the rule for a new trial was discharged. 

Defendant relies principally upon the depositions of 
Harry Stoudt. His evidence is that on the afternoon of the 
night when the alleged felonious breaking in occurred, he 
met the defendant and another person whose name is to him 
unknown. That he (Stoudt) was a jitney driver, and on that 
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afternoon took the defendant and the stranger out Centre 
Avenue to Riverside, from Riverside to the Six-Mile House, 
then to West Reading, and then to the City of Reading. That 
he proceeded to his garage on Reed Street with his car, wash- 
ed it, and while there this defendant and the stranger re- 
mained at the hotel at Seventh and Walnut Streets, as the 
train on the P. & R., upon which they were to leave Reading 
was not then due. That about 4 :30 or 5 :00 in the afternoon 
he took these persons to meet the train at the P. & R. Station. 
The fact is that no P. & R. passenger train leaves Reading at 
this time or until about six o'clock. The improbability ot 
this part of the story is apparent. They would hardly have a 
jitney driver take them to the station an hour or more before 
the train that they could take would arrive there, especially 
when the station is but a few squares from the hotel where 
they were stopping. 

*- He further testified that he had an engagement to meet 
them again that night at the station at 12:30 or 1:00 o'clock, 
upon their return. Defendant's contention is that Stoudt was 
to meet him there for the purpose of going in Stoudt's car to 
Rote's restaurant for a chicken dinner. The only passenger 
train that arrives in Reading on the P. & R. at that time stops 
at the Franklin Street Station, which is but one square from 
Rote's restaurant. The Court can hardly be asked to believe 
this. In addition, Stoudt's whole story is entirely contradic- 
tory to that given by the defendant at the time of the trial (set 
opinion of November 19, 1917, p. 2). 
Rule discharged. 



REESER vs. RAHN 

Practice, C. P. — SeducUoii — evidence Requlriiis Cautionary Instmc- 
tions to Jury — New Trial. 

Plaintiff sued defendant for damages for the seduction of his wife, 
and recovered a verdict of $1,500. The only evidence of the seduction 
was given by the wife, though both she and plaintiff testified that de- 
fendant had "admitted" and "confessed" his guilt, though they were 
unable to recall any language used by defendant fairly amounting to 
an admission. It appeared that the wife testified under the stress of 
what may have been a threat of abandonment, and though she said 
that the unlawful practices had continued for three years at weekly 
Intervals, no witness was brought forward who observed anything 
suspicious between them. A prosecution for adultery had resulted in 
defendant's acquittal. On rule for new trial. Held: that in order to 
give to the verdict the conclusive effect ordinarily to be attributed to 
the verdict of a jury, the latter should have been cautioned about 
accepting the evidence without close scrutiny. Such cautionary in- 
structions not having been given, a new trial was granted. 
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In the Court of Common Pleas of Berks County. 

No. 26 August Term, 1917. 

Rule for new trial. 

John B. Stevens for defendant and rule. 

William B. Bechtel and Lee Friday for plaintiff. 

Opinion by Endlich, P. J., February 23, 1918.— In this 
action the plaintiff alleges, and seeks to recover damages for, 
seduction of his wife by the defendant, a man worth about 
$6,500. The verdict was for the plaintiff for $1,500, and the 
defendant is asking for a new trial. A careful review of the 
record has led to the conclusion that, in the absence of certain 
instructions to the jury, the evidence can hardly be regarded 
as adequate to sustain the verdict. The case is a peculiar one. 
The plaintiff's story rests entirely in testimony of the wife, un- 
corroborated by any other deposition or by any pertinent cir- 
cumstances. It is true that both the wife and plaintiff say 
that when charged with the offence alleged here the defendant 
"admitted," "confessed," his guilt; that neither the wife nor 
the plaintiff recall any language used by the defendant fairly 
amounting to an admission or confession. Besides this, it ap- 
pears that the wife testified under the stress of what may 
have been a thr^t of abandonment of her by the plaintiff it 
she did not support his claim on the witness stand. In briet 
the substance of her testimony is, that several years ago tht 
defendant, whose wife is a first cousin to plaintiff's wife, be- 
gan unlawful practices with the latter, continuing them with 
virtual regularity every Saturday evening between the hours 
of 8 and 9, sometimes a little earlier and sometimes a little 
later ; that this was kept up for a period of three years ; that 
she had arranged for and gave him signals indicating tht 
plaintiff's absence from his home; that her children were al- 
ways in the house when defendant came there ; that she and 
the defendant were never interrupted and never went any- 
where or were seen together. The parties lived near each 
other in one of the boroughs of this county. Yet no one was 
brought forward who observed anything suspicious betweei^ 
them or in the actions of either. A prosecution brought 
against the defendant for adultery resulted in his acquittal ; 
and there have been various attempts on plaintiff's part to 
exact a settlement from the defendant, which failed. The de- 
fendant on his part denies the charge made against him abso- 
lutely and unqualifiedly. If the wife's story is true, it cannot 
be said that the verdict is plainly excessive. But it seems 
very manifest that the determination of its truthfulness in- 
volves a consideration of the evidence from a point of view to 
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which the jury's attention ought to have been directed in the 
charge. It is easy for a husband and wife, testifying in sup- 
port of each other, to set up an accusation of this kind against 
a defendant, and it is correspondingly difficult for him to dis- 
prove it. To give to a verdict in favor of the plaintiff in a 
case like this the conclusive effect ordinarily to be attributed 
to the verdict of a jury, the latter ought to be cautioned about 
accepting the evidence without close scrutiny. It is not con- 
tended that a verdict could not be founded upon the testi- 
mony of the wife alone if sufficiently precise and convincing. 
But unless considered by the jury in the light of what has 
been indicated, under proper instructions from the Court, it 
does not seem possible to treat the evidence as adequately 
sustaining a verdict for the plaintiff. With such effect the 
evidence can be invested only by the jury's acceptance of it 
after fair cautions and instructions and a conscientious weigh- 
ing of it in the light of such. These cautionary instructions 
were unfortunately omitted from the charge of the Court in 
this case. To be sure, there was no request which was under- 
stood specifically to ask for them, and there was no exception 
to the charge by the defendant. But after all the object ot 
every trial is to elicit the truth: Husvar vs. R. R. Co., 232 
Pa. 278, 281, and that of every judicial proceeding, to adminis- 
ter justice : R. R. Co. vs. Berry, 68 id. 272, 279 ; Lingenfelter 
vs. C. & I. Co., 84 id. 328, 332; Henry vs. Huff, 143 id. 548, 
563 ; Wain vs. Beaver, 161 id. 605, 610. For that purpose, as 
has been pointed out in a number of cases, it has been the 
practice of this Court to be more liberal in granting retrials 
where the applicant's rights are not protected by exceptions, 
etc., than where they are. We are of the opinion that a new 
trial cannot justly be refused in this case, and therefore — 
The rule to show cause is made absolute. 



GRIESEMER vs. HENRY 

Bama^res — ^Bxemplary Bama^es— Chargre of Court — 'Sew Trial. 

In order to lay ground for the recovery of punitive damages in a 
personal injury case, it is not necessary that the declaration expressly 
claim such; it is enough if the pleadings and evidence entitle the 
plaintiff to ask them. In such case there is no error in the admission 
of the examination of the defendant as to his financial ability, or in 
negativing his point forbidding the jury to allow punitive damages; 
but in submitting the matter to the jury it is essential that the jury 
be informed by the Court as to the conditions which circumscribe the 
allowance of any but compensatory damages. Where this requisite iS 
not met, a new trial should be granted. 



Digitized by VjOOQIC 



192 BERKS COUNTY LAW JOURNAL. 

In the Court of Common Pleas of Berks County. 

No. 58 November Term, 1916. 

Rule for new trial. 

Leonard G. Yoder for defendant and rule. 

Rothermel & Mauger for plaintiff. 

Opinion by Endlich, P. J., February 23, 1918.— It is to be 
regretted that, because of a material omission in the Court's 
charge to the jury, the verdict rendered in this case will have 
to be set aside. The action is for personal and property in- 
juries resulting from a collision with the defendant's auto- 
mobile under circumstances which induced the plaintiffs to 
ask for punitive damages. The charge failed to explain to the 
jury the prerequisites for the allowance of such damages, and 
although perhaps the size of the verdict may not clearly ap- 
pear to go beyond the possible limits of compensation in view 
of the injuries proven, it cannot of course be said, except upor* 
the footing of a mere guess, how the jury looked at the mat- 
ter and what they intended by their finding. Counsel for the 
plaintiffs demanded an exemplary verdict, and the adequac> 
of the discussion of the case in the charge depends in some 
measure upon what is urged in the address of counsel : set. 
Blank vs. Barnhart, 17 Pa. Super. Ct. 2U, 217; Com. vs. 
Wertheimer, 23 id. 192, 194; Com. vs. Penrose 27 id. 101, 110. 

1. In order to lay ground for the recovery of punitivt 
damages, it is not necessary that the declaration expressl> 
claim such ; it is enough if the pleadings and evidence entitle 
the plaintiff to ask them : Greeney vs. Water Co., 29 Pa. Super. 
Ct. 136, 140. It cannot be successfully denied that the avei- 
ments of the declaration in this case are sufficient, under the 
authorities, to sustain an exemplary recovery, and it would 
seem, and for present purposes may be assumed, that there is 
evidence justifying the submission of the question of such 
damages to the jury. 

2. If that is so, then there was no error in the admission 
of the examination of the defendant as to his financial ability, 
or in negativing his point forbidding the jury to allow punitive 
damages. 

3. But in submitting this matter to the jury, it was 
essential under all our decisions, of which Traction Co. vs. 
Orbann, 119 Pa. 37, 44, et seqq., may be cited as typical, and 
of which Rider vs. W. & P. Co., 251 id. 18, 26, affords a recent 
recognition, that the jury be informed by the Court as to the 
conditions which circumscribe the allowance of any but com- 
pensatory damages. This requisite was not met in the pres 
ent case. It went to the jury upon the evidence without any- 
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thing to guide them in its consideration on this point. In the 
absence of what was- needful in the charge for that purpose it 
is to be feared that the testimony as to defendant's financial 
ability (which had a legitimate place in the case only as bear- 
ing upon the extent of punitive damages to be allowed under 
proper instructions) was an invitation to the jury to assess 
damages measured, not simply by the injuries inflicted, nor 
by the degree of carelessness, etc., characterizing the defend* 
ant's conduct, but at all events by his ability to pay, — a wrong 
ba-sis, of course, and an error probably prejudicial to defend- 
ant and therefore demanding the grant of a new trial. 

4. After what has been said it is unnecessary to discuss 
the contention of defendant's counsel relative to a hasty re- 
mark made by one of plaintiff's counsel in his address to the 
jury, objected to by defendant at the time, and made the 
ground of an application for the withdrawal of a juror and 
continuance of the case, which was declined. 

The rule to show cause is made absolute. 



TUCKEY vs. TUCKEY. 

Divorce— I>e8ertlon — Offer to Resume Maritfil Relations. 

A divorce on the ground of desertion wiU be refused and the libel 
dismissed where the evidence shows that within two years after the 
alleged desertion the respondent returned to her husband's home and 
offered in good faith to resume marital relationis with him, which he 
refused. 

In the Court of Common Pleas of Berks Couilty. 

No. 91 August Term, 1917. 

Divorce: Exceptions to master's report. 

Walter S. Young for libellarit and exceptions. 

Lee Friday for respondent. 

J. H. Zweizig, master. 

Opinion by Wagner, J.> March 4, 1918.— The ground upon 
which this libel in divorce is founded is that the respond- 
ent, on January 24, 1915, wilfully and maliciously deserted 
libellant and absented herself from his habitation without rea- 
sonable cause for So doing. 

The Master found that in May, subsequent to the alleged 
desertion, the respondent went to the home of libellant to re- 
sume marital relations with him ; that libellant refused to re- 
ceive her, and that, therefore, since the law gave her two 



Digitized by VjOOQIC 



194 BERKS COUNTY LAW JOURNAL. 

years' time within which to repent of her desertion, if such 
under the facts of this case it was, that his refusal to re- 
ceive her was a virtual turning her out of doors, and that 
consequently the allegation of wilful and malicious desertion 
had not been made out by the libellant. 

An examination of the testimony establishes these facts : 
The libellant and respondent were married on February 12, 
1907. From that time until September, 1913, they lived hap- 
pily together. Then the libellant rented a part of their dwell- 
ing house, No. 349 Schuylkill Avenue to his uncle, William 
Amnion, who, with his wife, then came to live with them. 
From this time difficulties and troubles between libellant and 
respondent began which resulted in the respondent leaving 
the libellant four different times between September, 1913 and 
January 1915. After she left the fourth time, that is, on 
January 24, 1915, she brought an action in our Court for sup- 
port. At the hearings on this case the Court endeavored to 
get libellant and respondent reconciled and asked the attor* 
neys to use their efforts to this end. 

The respondent upon the advice of her counsel in May, 
1915, went to the home of libellant to take up with him their 
marital relations. This advice given by her counsel to her, 
and which she followed, was in accord with the instructions 
and purposes of the Court given at the time of the hearings in 
the desertion case, to get these two people together. There is 
nothing to show that the instructions given to her were othei 
than in good faith, or that she acted other than in good faith 
when she went to his home, as she alleges, to be reconciled. 
This good faith we find as a fact from the evidence. 

We need not consider any evidence o'ther than that of the 
libellant to show with what spirit this attempt at reconcil- 
iation was met by him. Libellant admits that the respondent 
came back to him on May 20, 1915. That she entered his 
home ; that he refused to permit her Jto remain ; that he, after 
her return to him, practically removed all the furniture, and 
did not even leave a bed in the house for her and their two 
small children. This evidence illustrates his indifference and 
spirit. (Notes of Testimony, pp. 10, 11) : 

"Q. You left no bed for her to lie on? A. No; she was 
getting her money from court. 

Q. You left no bed for her or the two children to lie on? 
A. There was some bedding there. 

Q. She was there for nine days? A. I cannot tell how 
long. 

Q. And slept on the boards until sick ? A. I don't know v 
I was not there. 

Q. The neighbors brought in a cot for her to lie on? A. 
I was not there ; I went away. 
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Q. During the nine days she was there you came ana 
ordered her out? A. I told her to move, that I had rented 
the house. 

Q. Then she finally left? A. I suppose so. 

Q. You took your furniture away while she was there, 
then after you had ordered her out, she left and after she left 
you took some of your furniture back into the house again? 
A. Yes. 

Q. From that time until April, 1917, you lived in that 
house? A. Yes. 

Q. But at the time that was the only home where you 
were living? A. Didn't the Judge make an order of $7.00? 

Q. I am not asking what the Judge made. When she 
came back and offered to live with you on May 20, 1915, the 
only home you had for her to go into was the home at 349 
Schuylkill Avenue ? A. I did not have that ; I had rented it. 

Q. Your furniture was there, and she came in, and after 
she came in, you brought two teams and took the furniture 
away and ordered her out, and after she left, you brought your 
furniture back again. A. Yes." 

His evidence so clearly shows a turning out of the wife 
who came to his home to be reconciled, that we can not da 
otherwise than find the same as the Master did, that there was 
no wilful and malicious desertion on the part of the re- 
spondent. 

This finding makes it unnecessary for us to consider the 
evidence on the question of the conduct of the libellant to- 
wards the respondent; that is, whether libellant's treatment 
of respondent was such that she was justified in leaving him. 

Exceptions to the Master's report are dismissed, and it is 
ordered and directed that the libel, in accordance with his 
recommendation, be dismissed at Hbellant's- costs. 



NATIONAL UNION BANK vs. FRANKHAUSER. 

Real Estate — Conveyance by Husband to Wife— Presumptive Gift — 
Creditors — Evidence. 

^Where a husband transfers either real or personal property to his 
wife, the presumption is that it is a gift, and as to persons who are 
creditors at the time it is void and fraudulent. | In a contest with 
creditors of the husband it is necessary for the wife to establish that 
the conveyance was to secure her debt, and every element necessary 
to sustain her claim must be established by clear and satisfactory 
evidence. • 

Evidence— Oral TesitlnM^ny — Question for Jiiry. 

Where the establishment of a question of fact depends upon oral 
testimony, the credibility of the witnesses is for the jury alone, and it 
is their exclusive province to determine whether, from such testi- 
mony, the fact in dispute has been established, even though the testi- 
mony is uncontradicted. 
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In the Court of Common Pleas of Berks County. 

No. 50 February Term, 1917. 

Rules for new trial and for judgment n. o. v. 

Harry F. Kantner, William B. Bechtel and Frank S. Liy- 
ingood for defendant and rules. 

C. H. Ruhl and E. Carroll Schaeffer for plaintiff. 

Opinion by Wagner, J., April 1, 1918. — The issue in this 
suit was whether the conveyance of the title to the premises 
38 South Eighth street, 1338 and 1348 Green street, Reading, 
Pa., made by Fremont W. Frankhauser to Sallie F., his wife, 
was with intent to hinder and delay or to cheat and defraud 
the creditors of Fremont W. Frankhouser. 

It was admitted that since 1911 and also at the time of the 
conveyance Fremont W. Frankhauser was indebted to the 
plaintiff in the st^m of about $6,000. The deed was dated Feb- 
ruary 5, 1914, and was recorded on November 1, 1915. Plain- 
tiff obtained judgment on its indebtedness to No. 41 May T., 
1916, J. D. Execution was issued, and the said properties 
were levied upon as the property of Fremont W. Frankhauser. 
At the sheriff's sale they were purchased by the plaintiff, to 
whom the sheriff executed and delivered deeds therefor. The 
jury decided the issue in favor of the plaintiff. Defendant has 
filed reasons for a new trial and for judgment n. o. v. 

Defendant contended that the properties had been con- 
veyed to her by her husband in consideration of an indebted- 
ness by him to her to the full value thereof. As this was a 
conveyance by the husband to the wife, it was presumptively 
a gift from him to her. In Waslee vs. Rossman, 231 Pa. 219, 
on p. 228, we have : " 'Where a man transfers either real or 
personal property to his wife, the presumption is that it is a 
gift from him to her ;' Wilson vs. Silkman, 97 Pa. 509 ; Bowser 
vs. Bowser, 82 Pa. 57 ; also see Edwards vs. Edwards, 170 Pa. 
212." See also Curtis & Co. vs. Olds, 250 Pa. 320. This being 
a contest with a creditor at the time of the conveyance, we 
start with this presumption of a gift. Such a gift as to per- 
sons who are creditors at the time of the gift is void and 
fraudulent. In Wilson et al. vs. Silkman, 97 Pa. 509, on p. 
512, we have: "The contest was with her husband's creditors, 
and if the judgment was not founded upon a valuable consid- 
eration, however good it might be against him or his estate, 
it would be fraudulent and* void as to contemporaneous cred- 
itors." See also Thomson vs. Dougherty, 12 S. & R. 448, 455 ; 
Curtis & Co. v. Olds, supra. In a contest with the creditors it 
IS necessary for the wife to establish that the conveyance was 
to secure her debt: Wilson et al. vs. Silkman, supra; Benson 
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and West vs. Maxwell, 105 Pa. 274, 277; Billington vs. Sweet- 
ing, 172 Pa. 161, 164 ; 20 Cyc. 603, 604, 754, "and every element 
necessary to sustain the claim of a married woman as against 
her husband's creditors, must be established by clear and sat- 
isfactory evidence: Wilson et al. vs. Silkman, 97 Pa. 509;" 
Billington vs. Sweeting, supra ; Benson and West vs. Maxwell, 
supra ; Wilson et al. vs. Silkman, supra ; Heiges vs. Pifer, 224 
Pa. 628. 

The determination of the issue depended upon- whether 
or not the wife established by clear and satisfactory evidence 
that the conveyance of these properties was in consideration 
of the' husband's indebtedness to her. This is made clear by 
our affirmance of defendant's first point. In it we were asked 
to and did so charge that if the jury found the various items 
of indebtedness from the husband to the wife existed as testi- 
fied to by them, that that would constitute a good and val- 
uable consideration for the transfer of the three properties by 
her husband to her, and that then the verdict should be for the 
defendant. i 

Defendant's fourth reason for a new trial assigns as error 
the failure of the court to affirm defendant's second point. 
This point is taken from Snayberger vs. Fahi, 195 Pa. 336, 
where the court, on page 343, say: "The motive of the cred- 
itor and not the intent of the debtor determine the fraudulent 
character of the transaction." What was there said must be 
considered in the light of the facts in that case. The transfer 
there was not from husband to wife, but from a wife and her 
husband to a third party. It was admitted that this third 
party, the grantee, had given full value for the transfer of the 
property to him. Therefore there was no legal fraud and the 
question then was whether there was actual fraud in the 
transfer even though a full consideration had been paid. It 
was on this status of the case that aforesaid rule was stated. 
In the present case the only question was one of legal fraud; 
that is, whether the conveyance by the husband to the wife 
was without an adequate consideration. Defendant's second 
point therefore had no application to this case and was prop- 
erly refused. 

The ninth reason for a new trial refers to that portion of 
the charge where we stated that when a man transfers real or 
personal property to his wife that the presumption is that it is 
a gift from him to her. The authorities already cited dispose 
of this reason. 

The tenth reason for a new trial refers to that portion of 
the charge where it was stated : "The mere fact that it is not 
denied is not sufficient for you to accept it as a fact. You must 
pass upon the credibility of the witnesses even upon matters 
which may not be denied on the other side." This must be 
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considered in connection with and as it bears upon what we 
said immediately before and after this part of the charge as- 
signed as error. We first stated the contention of the defend- 
ant, that is, that she had received $550 from her father, and 
that of this amount she gave $200 to her husband, and that it 
was given with the distinct understanding that it was to be 
paid back with interest. We then said, "Whether such was the 
case is for you to determine from the evidence;" followed by 
the part complained of. After this we stated, "If you find that 
her story is true, and that interest was to be paid, then you 
will find that the amount of that one item at the time of the 
conveyance would be something like $600 with interest for 
about thirty-four years." We then referred to defendant's 
other alleged items of indebtedness against her husband. 

Defendant attempted to establish the fact of indebtedness 
by her oral evidence and that of her husband. This indebted- 
ness was the matter in dispute. The fact that plaintiff could 
not deny or contradict this oral evidence did not make it an 
established or admitted fact, as was contended for by defend- 
ant's counsel at the argument and also in their brief of argu- 
ment on the rule for judgment n. o. v. Their credibility was 
for the jury. In Second Nat'l Bk. vs. Hoffman, 229 Pa. 429, 
on p. 433, Mr. Justice Brown says : "We \iave many times said 
that when the establishment of a question of fact depends 
upon oral testimony, the credibility of the witness or wit- 
nesses is for the jury alone, and it is their exclusive province 
to determine whether, from such testimony, the fact in dis- 
pute has been established: Grambs vs. Lynch, 20 W. N. C. 
376 ; Harlow vs. Borough of Homestead, 194 Pa. 57 ; Bartlett 
vs. Rothschild, 214 Pa. 421 ; Fry vs. National Glass Co., 219 
Pa. 514." Also in Duffy vs. York Haven W. & P. Co., 233 Pa. 
107, on page 110, we have, "However indisputable may be the 
proof, when it depends upon oral testimony it is nevertheless 
the province of the jury to decide : Reel vs. Elder, 62 Pa. 308." 
See also Lindeman vs. Pittsburgh Rys. Co., 251 Pa. 489, 493. 
The defendant and her husband, that is, the parties to this 
alleged legal fraud, were the only persons who testified to this 
indebtedness. The jury had to take into consideration not 
merely their evident interest, but also how they impressed 
them as to the truth of their evidence by their manner of testi- 
fying and otherwise. The defendant and her husband were 
both persons above the average intelligence. Upon direct ex- 
amination they very readily and promptly answered questions. 

The defendant contended that upon the date of their mar- 
riage she had given to her husband $200; that it was given 
with the distinct understanding that the husband was to pay 
it back with interest, and that she was able to give this to him 
because she had received on that day from her father $550, 
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This was corroborated by the husband. There was no note or 
other evidence corroborative of this. She also testified that 
of the amount of $1,809.91 which she received on April 9, 1898, 
out of her father's estate she had paid to Mr. Spatz an indebt- 
edness of $500 for her husband upon the agreement that this 
sum was to be repaid to her by her husband with interest. 
This she claimed had not been paid. She offered in evidence 
a stub in a check book upon which was marked $500 paid to 
Mr. Spatz. Neither she nor her husband could state for what 
this indebtedness was. Outside of their own evidence there 
w^as nothing to show that it actually was a debt of the hus- 
band and not of the wife, if the amount was paid. The check 
was not produced. 

Then she and her husband testified that in the building 
and sale of three" houses wherein she claimed her husband had 
acted as her agent there had been a profit of $600 on each 
house, a total of $1,800. Again there was nothing but their 
statement to show that there actually was a profit. Even if 
there had been a profit as alleged, of $1,800, under the facts of 
this case it is a question whether it could be considered as her 
money: See Keeriey vs. Good, 21 Pa. 349. There were no 
accounts or books shown which threw any light upon whether 
or not there was profit or loss in the building transactions. 
When he was asked (N. of T., p. 60), "Where are those ac- 
counts?" he answered, "Bless my soul, when we moved, every- 
thing was destroyed!" When plaintiff's counsel asked the 
defendant questions which wbuld have thrown light upon this 
alleged indebtedness, her answers generally were that she did 
not know. When she was asked (p. 37) what the debt of Dr. 
Frankhauser to Spatz was, she answered, "I don't know just 
now." When asked what each of these houses cost her, she 
says, "That I can't say unless they have the papers there. I 
can't say that just exactly unless I look." On p. 38 she an- 
swered, "I don't know that I could tell what they really did 
cost." When asked as to the money that was put in she again 
answered she could not remember, it was so long ago. I know 
we had a profit of $600, but I couldn't say the cost." When 
asked where the money was secured to build the houses, and 
from whom it was borrowed, she again said she could not 
answer. When asked whether money was raised on the doc- 
tor's own notes, she answered (p. 39), "I guess he did. I don't 
know." When questioned as to the very recent written in- 
strument of August 21, 1916, acknowledged by her before a 
notary public, wherein she declared she had no interest or 
ownership whatever in 1338 Green street until sometime after 
February 25, 1914, the date of a mortgage given by her hus- 
band, she said that she had no recollection whatever about it, 
did not recollect it, and refused to admit her signature to that 
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paper, although it clearly was her signature. It is not neces- 
sary to go further into the evidence of the defendant and her 
husband to make clear that when the jury took into consider- 
ation their interest, and the substance and manner of their 
testimony, that it did not indulge in a "capricious disbelief" 
when it refused to credit the oral evidence of defendant and 
her husband. 

Rules for a new trial and for judgment n. o. v. discharged. 



EDMUNDS, et al., vs. PERPETUA, et al. 

Contracts — Personal Property — Sale After Inspection — Delivery — At- 
tempted Rescission for Defect in Quality — Judgment n. o. v. 

Plaintiffs sued to recover the contract price of 200 barrels of 
potatoes. Defendants contended that they had bought the potatoes 
from sample barrels, and that the potatoes shipped were of inferior 
quality and were for that reason refused. Defendants' testimony 
showed that their agrent called at plaintiffs' receiving station in Phila- 
delphia, where he saw a car of potatoes containing probably 200 bar- 
rels; that he examined them, opening four or five of the barrels, and 
found their condition and quality excellent; that he was told by plain- 
tiffs' agent that the potatoes in the car were supposed to be "of one 
mark of potatoes, R. I."; that he then purchased 200 barrels of these 
potatoes and received from plaintiffs a slip evidencing the purchase; 
and that defendants' agent ordered the railroad company to ship the 
potatoes to defendants at Reading, attaching the slip to the bill of 
lading to enable the railroad company to get the potatoes from plain- 
tiffs. The jury found a verdict for defendants. On rule for judgment 
n. o. v., H^d: that the potatoes were not bought by sample but upon 
inspection; that there was no evidence that the potatoes delivered 
were not the potatoes purchased; that defendants' evidence showed a 
delivery in Philadelphia at the time of the purchase and that de- 
fendant had no right to rescind for breach of warranty of quality, 
had there been one, but could only claim damages therefor; and that 
plaintiff was entitled to judgment n. o. v. 

In the Court of Common Pleas of Berks County. 

No. 35 November Term, 1916. 

Rule for new trial and for judgment n. o. v. 

Cyrus G. Derr and Walter B. Freed for plaintiffs and 
rules. 

Henry P. Keiser for defendants. 

Opinion by Wagner, J., April 1, 1918. — Plaintiffs have ob- 
tained rules for new trial and for judgment n. o. v. In their 
statement they aver that suit is brought against the defend- 
ants to recover the sum of $400, with interest thereon from 
July 12, 1916. That the plaintiffs are engaged in the whole- 
sale fruit and produce business in Philadelphia. That on the 
aforesaid date at Philadelphia, an oral agreement was made 
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between plaintiffs and one Thomas G. Dieval, the duly au- 
thorized agent and broker of the defendants, by which the 
plaintiffs agreed to sell to the defendants, and the defendants 
agreed to buy 200 barrels of potatoes at the price of $2 a 
barrel, making a total of $400. That in pursuance of this 
oral agreement plaintiffs did, at the time of the purchase, de- 
liver the potatoes to the defendants, and the defendants then 
and there accepted them. In defendant's affidavit of defense 
they admit that Thomas Dieval was their agent and broker. 
That he, on July 12, 1916, at Philadelphia, purchased from the 
plaintiffs 200 barrels of potatoes at the price of $2 per barrel, 
and aver that the potatoes so purchased were sold by means of 
sample barrels, which sample barrels were of good, market- 
able quality, and had a mark on the barrels of "R. I." That 
all the 200 barrels so purchased were to be of the kind and 
quality of the samples shown by Martin to Dieval, and were 
to bear on the barrels the mark "R. I." Defendants deny 
that the plaintiffs on July 12 delivered 200 barrels of potatoes 
of the kind and quality of the sample shown and having a mark 
"R. I." on all the barrels, and state that when the potatoes ar- 
rived at Reading the defendants went to the Freight Station 
of the Railroad Company, made an examination of the pota- 
toes attd found that at least one-half of the barrels did not 
have the initials "R. I." on them. Also that large quantities 
of the potatoes were rotten and not of good and marketable 
quality. That they thereupon refused to accept the goods, 
and on July 18 notified plaintiffs of their non-acceptance for 
the reason that they were not of the kind and quality of the 
sample, and that they were at the Pennsylvania Freight Sta- 
tion, at Reading, at the disposal and order of the plaintiffs. 

Thomas G. Dieval, defendants' witness, testified that he, 
with Casimo Perpetua, one of the defendants, on July 12, 1916, 
went to the Pennsylvania Freight Receiving Station at 13th 
and Market Streets. That the plaintiffs there have platform 
space from which they sell their goods. That he and Mr. 
Perpetua there met Mr. Martin, agent of the plaintiff com- 
pany, and that he (Dieval) purchased for the defendants 200 
barrels of potatoes. In answer to the question put to him 
by defendants' counsel, "Did you see and sample the barrels 
of potatoes ?" he said, "I saw the car there, and in the car pota- 
toes marked "R. I." (N. of T., p. 13).^' Perpetua testifies that 
the potatoes were in the car "on the platform on the space 
allotted to Woodward & Company, as they do for all re- 
ceivers (p. 16)," and that this was the place where the potatoes 
were sold. Dieval testifies, in answer to a question by de- 
fendants' counsel (p. 14) : 

"Q. How many barrels of potatoes were in this particular 
car that you Saw that day? A. I couldn't say that. There 
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may have been 200 barrels. I think Mr. Martin said 200 
barrels." 

He further testifies that they examined the potatoes, 
opened four or five of these 200 barrels, and that "the condi- 
tion was good ; the quality was excellent." That he knew the 
shipper, and knew the goods that shipper represented. 
Casimo Perpetua testified the car was shown to him by Mr. 
Martin; that Mr. Martin said (p. 16), "they were supposed 
to be all of one mark of potatoes, *R. I. ;' " that he made an 
examination of four or five barrels, and that they were good 
potatoes and that none of them were rotten. It will be seen 
from this evidence, which corroborates plaintiffs* evidence, 
that these potatoes were not sold by sample as averred in the 
affidavit of defense, but upon inspection. . 

The next question to be determined is, did the plaintiffs 
deliver to the defendants these potatoes at the time defend- 
ants purchased them after inspection, and did the defendants 
at the same time accept them ? It will be noted that the place 
where the potatoes were at the time of the sale was on the 
platform of the Pennsylvania Railroad Company upon a space 
allotted to plaintiffs by the Railroad Company. Dieval testi- 
fies that immediately after the inspection and purchase, he 
received a slip from Martin, plaintiffs' agent, (plaintiffs' ex- 
hibit "A") wherein, inter alia, we have R. I., 200 barrels, $1 
potatoes. Plaintiffs contend that upon the giving of this slip 
to the defendants they parted with the control of these 200 
barrels, and that these 200 barrels were then and there on the 
platform accepted by the defendants. That defendants after 
this acceptance shipped the potatoes to themselves at Read- 
ing, and that having done so, it was then too late for them to 
refuse the potatoes at Reading. It is only as this contention 
is established by defendants' witnesses, that judgment n. o. v. 
can be entered for the plaintiffs. 

Dieval testified that upon the receipt of this slip it was 
attached to the bill of lading "so that the checkers of the rail- 
road people could go to Woodward & Company's space and 
get those 200 barrels of potatoes (p. 14)." He says, in answer 
to a question by defendants' counsel (p. 25) : 

"Q. What does the railroad company do? A. They are 
supposed to see that I get the potatoes shipped that that slip 
calls for." 

He further said that with that slip anybody then could 
have shipped or loaded the potatoes. That his deputy clerk 
could have gone ahead and loaded these potatoes in the car. 
That the Railroad Company would have given him a car and 
he could have loaded them and then gone and made out this 
bill of lading. That his deputy clerk sometimes did it, and 
"when he doesn't it is something we can have done by the 
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railroad company for us (p. 26)/' In this case Mr. Dieval's 
brother, who was his authorized deputy, acted for him, at- 
tended to the shipping, made out the bill of lading (plain- 
tiffs' Exhibit "B") and shipped these goods to the defendants 
in Reading. 

The bill of lading designates T. G. Dieval as the shipper. 
There is nothing in the evidence to show that in the shipping 
of these goods or in any matter in this transaction, Dieval 
acted other than as the agent for the defendants, or that in tht 
shipping thereof the railroad company did anything other 
than as directed by the shipper. It is plain from this evidence 
that complete control of the potatoes was given up by plain- 
tiffs and that they were accepted by the defendants after this 
purchase upon inspection. That is, the potatoes were ac- 
cepted on the Receiving Station at Philadelphia by the de- 
fendants at the time of the purchase. The defendants aftei 
having thus accepted the potatoes could not then ship them 
to Reading as was done by their agent, and after their arrival, 
rescind the contract. If defendants' agent, Dieval, or their 
agent the railroad company, failed to ship to them at Reading 
the identical potatoes purchased and accepted, this did not 
warrant a rescission of the contract by defendants. There is 
no evidence from which it can be determined whether Dieval 
shipped the identical potatoes purchased or whether others 
were shipped. If they were the identical pt^tatoes, then again 
the contract could not be rescinded at Reading. 

We have at Philadelphia on the platform an executed sale 
of these potatoes. Even then if, as defendants contend, there 
was an express warranty as to quality, the defendants did not 
have upon the arrival of these goods at Reading, a right to 
rescind the contract for breach of this alleged warranty. In 
Drovers' & Mech. Nat'l Bank of Baltimore vs. Newton, 6 
Kulp 193, we have: "In Pennsylvania it is held that on an 
executed sale of a specific chattel upon an express warranty ot 
quality, the buyer has not the right to rescind the contract for 
breach of warranty and return the chattel, but if he has paid 
the price, may sue on the warranty and recover damages, or if 
he has not paid the price, may offset the damages." In Frey- 
man vs. Knecht, 78 Pa. 141, it is held: "Where there is a 
warranty and no fraud or agreement to return, the vendee can- 
not rescind the contract after it has been executed; his only 
remedy is on the warranty." The defendants do not aver, 
neither have they offered in evidence any proof of fraud or 
deceit in this sale. In ^Wasserman vs. Fleisher, 249 Pa. 29, 
on p. 31, Mr. Justice Mestrezat says: "There is no averment 
or proof of fraud or deceit in the sale which had been fully 
executed, and, therefore, the plaintiff could not rescind the 
contract for breach thereof and recover back the purchase- 
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money/* If there was an express warranty, then defendants 
only remedy was to set off their damages in this suit for the 
recovery of the purchase price. 

Rule for new trial discharged. Rule for judgment n. o. v. 
made absolute; and it is directed that judgment n. o. v. be 
entered in favor of the plaintiffs for $400, together with inter- 
est from July 12, 1916, to wit, for $441. 



FELIX vs. BREY 



tiancDord and Tenajit— Dangerous Stmctnre— -RemoTal by Ijandlord at 
Instance of Fire Authorities — ^EMction. 

Plaintiff leased to defendant- a property with a shedding upon it, 
the lease providing: that the lessee should make needful repairs. Dur- 
ing the term, plaintiff was notified by the fire authorities that the 
shedding was dangerous and must be made safe or removed. De- 
fendant neglected to make the repairs and plaintiff entered upon the 
premises and removed part of the shedding. Defendant vacated the 
premises and refused to pay rent, claiming an eviction. At trial plain- 
tlfl! contended that defendant had consented in advance to plaintiff's 
action or had subsequently by his acts waived it as an eviction. The 
jury found a verdict for defendant. Rules for new trial and for judg- 
ment n. o. V. discharged. 

Same — ^Eviction — ^Waiver — Quesdon for Jury. 

Any material interference by the landlord with the tenant's quiet 
and peaceable possession and enjoyment of the leasehold in whole or 
in part constitutes an eviction; w^hich is a defence in a suit for rent. 

Every contract is presumed to be made with reference to the 
existing law of the land, but non-interference with the tenant's term 
is a condition precedent to his liability for rent. The rule is that no 
amount of hardship or impossibility or illegality will avoid the bar of 
a condition precedent unperformed. 

The question of waiver of the effect of the eviction was for the jury. 

In the Court of Common Pleas of BerKS County. 

No. 69 March Term, 1917. 

Rules for new trial and for judgment n. o. v. 

George J. Gross for plaintiff and rules. 

John B. Stevens for defendant. 

Opinion by Endlich, P. J., May 6, 1918.— The defendant 
was in possession of a certain property, with a shedding upon 
it, under a lease from the plaintiff which required the lessee to 
make needful repairs. While the term created by the lease 
was still unexpired, the plaintiff was notified by the state fire 
authorities that the shedding was dangerous and must he 
either made safe by adequate repairs, or removed. This notice 
being brought to the knowledge of the defendant and no re- 
pairs being made by him, there resulted certain negotiations 
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between him and the plaintiff looking to the reconstruction 
of the shedding and a continuance of the tenancy. The 
negotiations, however, after several months came to naught, 
the parties failing to agree. In the meanwhile there were 
further demands from the state and city authorities in the line 
of the first notice, and at length the plaintiff entered upon the 
premises and removed part of the shedding. Thereupon there 
were further negotiations between the plaintiff and the de- 
fendant, who undertook to deal with the authorities in an en- 
deavor to induce them to change their demand. These ef- 
forts, however, were also unsuccessful, and eventually the 
defendant removed from the premises, leaving five months of 
rent at the rate of $8 per month unpaid. This action was 
brought to recover that amount as rent remaining due. At 
the trial of the case the defence alleged an eviction, the reply 
to which allegation on the part of the plaintiff was that the 
defendant had consented in advance to the plaintiff's entry 
upon the premises, or at all events had subsequently waived 
the effect of what was done by plaintiff as an eviction if it 
amounted to that. The case was submitted to the jury upon 
the questions whether there was an eviction or not, and if so 
whether the plaintiff's interference with the leasehold was 
either consented to in advance or subsequently waived by tht' 
defendant. Th^ verdict was for the defendant, and plaintiff 
obtained these rules. 

There is no doubt, under Kelly vs. Miller, 249 Pa. 314, 
and similar cases, that any material interference by the land- 
lord with the tenant's quiet and peaceable possession and en 
joyment of the leasehold in whole or in part constitutes an 
eviction, nor, under Wilson vs. Sale, 41 Pa. Super. Ct. 566, 
and many other authorities, that an eviction is a defence in a 
suit for rent. The verdict, looked at in the light of the charge . 
see Mintzer vs. Hogg, 192 Pa. 137, 144 ; Smith vs. Shields, 194 
id. 635; Kaechele vs. Traction Co., 15 Pa. Super. Ct. 73, 76, 
affirms such ^eviction, and it is now conceded on the part ot 
plaintiff's counsel that there was in this case what he calls a 
"technical" eviction ; nor is there understood to be any further 
contention that what was done by the plaintiff was consented 
to in advance by the defendant. It is claimed, however, that 
under the law the notice of the fire authorities to the plaintiff 
justified her in taking the steps that she did take, and that the 
subsequent attitude and actions of the defendant himselt 
waived any rights he might otherwise have had by reason ot 
the eviction. It is, of course, true that every contract is prt- 
sumed to be made with reference to the existing law of the 
land: Snvder vs. Leibengood, 4 Pa. 305, 308; Western Nat. 
Bank^s App. 102 id. 171, 184; Burnett vs. R. R. Co., 176 id. 
45, 48; Silk Mfg Co. vs. Reilly, 187 id. 526, 532. But it must 
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not be overlooked that non-interference with the tenant's term 
is a condition precedent to his liability for rent; and the rule 
is that no amount of hardship or impossibility or illegality will 
avoid the bar of a condition precedent unperformed: Alle- 
gheny City vs. Ry. Co., 159 Pa. 411, 419. Under this rule the 
circumstance that plaintiff was proceeding under pressure 
from the authorities can hardly avail her a3 a reply to the 
defence set up, even though the continuance of the shedding 
in its defective state was illegal. It would seem, on the con- 
trary, that unless the effect of the eviction was indeed waived 
by the defendant, there could be no recovery against him in 
this action by the plaintiff. The question of waiver, however, 
is ordinarily for the jury upon the evidence : Eckert vs. R. R. 
Co., 211 Pa. 267, 277. It can be for the Court only where the 
facts and the possible inferences from them are undisputed: 
Pittsburg C. Co. vs. R. R. Co., 227 Pa. 90, 99. Under the 
evidence in this case, admitting of opposite interpretations, it 
was for the jury and not for the Court, and it would be an 
unwarranted assumption on the part of the latter to decidt 
that question either for the jury in advance of the verdict, or 
after the same notwithstanding it. Moreover, the only erroi 
alleged to have been made in the trial being the refusal of tht 
Court to direct a verdict in favor of the plaintiff, there is, in 
view of what has" been said, nothing which would afford just 
ground for a new trial ; and hence, — * 

The rules to show cause are discharged. 



YODER vs. HERTZOG 

Chancery Rule of Evidence— Act 28 May, 1913, P. L. 358 — Equitable 
Matters in Actions at I^w. 

Act 28 May, 1913, P. L. 358, abolishes the chancery rule of evi- 
dence necessary to meet a responsive answer, which therefore be- 
comes inapplicable to equitable matters set up in cases at law, except 
where an attempt is made to reform or overthrow a written instru- 
ment. 

PlaintlflTs Statement — ^Alle^ata and Probata— Interpleader. 

The rule as to the agreement between allegata and probata obtains 
in an interpleader proceeding, but it can hardly be invoked to preclude 
proof of purchase by the plaintiff through an agent under an allegation 
of purchase by the plaintiff. The contract of an agent of an undis- 
closed principal is the contract of the latter. 

In the Court of Common Pleas of Berks County. - 

No. 17 October Term, IDIG. 

Rule for new trial. 

Joseph R. Dickinson for defendant and rule. 

William Kerper Steyens for plaintiff. 
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Opinion by Endlich, P. J., May 6, 1918.— About April 2, 
1914, certain laundry equipment was levied on under an exe- 
cution issued by the defendant, Alice Hertzog, against Marion 
Hertzog, her divorced husband, plaintiff's son. The property 
being levied upon as the property of the son, the plaintiff 
claimed it as owner. This interpleader was thereupon insti- 
tuted to determine the controversy, the plaintiff in her state- 
ment averring "that she derived title to the said goods and 
chattels by purchase with her own money." On the trial it 
appeared that at the time of the purchase of the laundry the 
plaintiff was quarantined in her house and had no direct deal- 
ings with the vendor. The transaction was conducted be- 
tween the vendor and the plaintiff's son, the latter acting in 
his own name and disclosing to the vendor no interest on the 
part of the plaintiff in the purchase and transfer. There was, 
however, an abundance of testimony from which the jury was 
at liberty to infer that in truth and in fact the son was acting 
for his mother; that she furnished the money for the pur- 
chase ; that she took charge of the property when given up by 
the vendor and operated the laundry from that time on ; that 
she employed the help and paid for their services; that she 
bought the supplies and paid for them ; that she kept the 
books — in short, that she was the real party to the trans- 
action, used her son as her agent in its consummation, and 
was the owner of the property in question in this proceeding. 
The case being submitted to the jury upon the issue of owner- 
ship under the evidence, they found a verdict in favor of the 
plaintiff, and the defendant is now here asking for a new trial. 

The grounds upon which this application was at the argu- 
ment based by defendant's counsel are (1) that, as already 
indicated, the plaintiff in her statement claimed to have pur- 
chased the property, which, it is contended, means a purchase 
by herself directly and not through an agent, and that the tes- 
timony failed to make out that allegation— and (2) that at the 
most the evidence may be interpreted as constituting the son a 
trustee of the legal title for the plaintiff, and that in order to 
do this the conclusion must follow from the testimony posi- 
tively and indubitably, and not rest upon a mere preponder- 
ance of the evidence which in the charge the jury was told 
should be decisive of their finding. 

As regards this latter contention, it is to be noted that f. 
Act 28 May, 1913, P. L. 358, abolishes the chancery rule of 
evidence referred to in equity cases. Necessarily, therefore, 
it becomes inapplicable to equitable matters set up in cases at 
law, except where it is attempted to reform or overthrow a 
written instrument, which is not this case. But the question 
under the evidence here is not one of trusteeship, but of spe- 
cial agency. It cannot be doubted that the rule as to the 
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agreement between allegata and probata obtains in an inter- 
pleader proceeding: See Leach vs. Alexander, 12 Pa. Super. 
Ct. 377. This rule, however, can hardly be invoked to pre- 
clude proof of purchase by the plaintiff through an agent 
under an allegation of purchase by the plaintiff. The contract 
of an agent* of an undisclosed principal is the contract of the 
latter : Brown vs. Title & Trust Co., 174 Pa. 443, 448, provable 
by parol: Hall vs. White, 123 id. 95; Brodhead vs. Reinbold, 
200 id. 618. It does not seem open to serious dispute that, 
under the plaintiff's statement, she was at liberty to prove a 
purchase by herself through her son as her special agent for 
the purpose. If the effect of the transaction between vendor 
and vendee were involved, much of what the defendant has 
advanced might be pertinent. But under the circumstances 
of this case and as between plaintiff and her son, it cannot be 
so regarded. There appears to be no other question in the 
case, and as this one must be resolved adversely to the de- 
fendant's contention — 

The rule to show cause is discharged. 



HARTGEN vs. HARTGEN, admr., et al. 

Equity Practice— Exceptions to Answers — ^Act 28 May, 1913, P. Ij. 
358— Responsive Answer as Evidence. 

In a suit in etiuity, an exception to defendants' answer that it does 
not indicate that the averments are upon the personal knowledge of 
each defendant, or of which of the defendants, and is therefore not 
responsive in the sense of being evidence in defendants' favor, will be 
dismissed, since the equitable rule which makes a responsive answer 
evidence for the defendant is abolished by Act 28 May, 1913, P. L. 358. 

Exceptions to Answers — ^Averments of Conclusions — ^Ekiuity Rules 
37 and 17. 

An answer in equity averring that the transfer of the money in 
dispute was pursuant to a gift, but which avers no facts from which 
it can be determined whether the transfer was a gift, is insufficient and 
an exception thereto will be sustained. 

An exception to an answer that it states conclusions will be dis- 
missed where the corresponding paragraph of plaintiffs' bill itself 
contains a statement of conclusions, in violation of Equity Rule 17; 
for the defendant is not obliged to answer conclusions. 

In the Court of Common Pleas of Berks County: In 
Equity. 

■ No. 1217 Equity Docket, 1917. 

Exceptions to .answers. 

Harvey F. Heinly for plaintiff and exceptions. 

John B. Stevens and Harry J. Dumn for defendants. 
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Opinion by Wagner, J., May 6, 1918;— A joint answer was 
• filed by Mary Hartgen, J. Fred.. Hartgen^ Joseph A. Hartgen, 
Edward A. Hartgen, William J. Hartgen, Mary E. Hartgen, 
George P. Hiartgen aiid Leo B. Hartgen; and a separate an- 
swer by the other defendant, Jacob Hartgen, administrator 
of John Hartgen, deceased, to plaintiff's bill. The plaintiff 
filed exceptions to the fourth paragraph in the answer of Mary 
Hartgen, et al., and to the fourth and sixth paragraphs in the 
answer of Jacob Hartgen, administrator of John Hartgen, 
deceased. 

An examination of the fourth paragraph in plaintiff's bill 
and the answer thereto of Mary Hartgen, et al., shows that 
all of the material averments in the bill are answered in full. 
The exception to the answer is that it does not indicate that 
the averments are upon the personal knowledge of each and 
every defendant or of which of said defendants. This is the 
gist of the seven reasons for this exception, and resolves it- 
self to this : that the answer is not responsive to the bill. The 
basis of this exception as shown by plaintiff's brief of argu- 
ment is that he considers "this is important now as later on 
the question of the responsiveness of the answer -may arise." 
In support thereof he cites: "His answer is not responsive, 
in the sense of being evidence in his own favor: "Riegel vs. 
Insurance Co., 153 Pa. 134." This equitable rule which makes 
a. responsive answer evidence for defendant, is abolished by 
the Act of May 28, 1913, P. L. 358, which provides: 

"The rule in equity that the averments of a responsive 
answer must be overcome by the testimony of two witnesses, 
or of one witness sustained by corroborating circumstances 
equivalent to the testimony of another witness, in order to en- 
title plaintiff to a decree,.is hereby. abolished as to proceedings 
hereafter to be begun." 

As far therefore as the evidential value of the answer is 
> concerned, it is immaterial whether the averment of a fact is 
upon personal knowledge, or upon information and belief. 

The first and second reasons of the exception to the 
fourth paragraph of the answer of Jacob Hartgen raise the 
same question of responsiveniess, and in view of what we have 
already said need no further consideration. 

The third reason of the exception is: "his statement as 
to said alleged gift is a conclusion of law and not a statement 
of facts upon which such conclusion could be based." De 
fendant's answer upon the gift of the $9,088.53, is : "I am in- 
formed, have made a careful investigation, and I believe and 
therefore aver that said transfer was pursuant to a gift which 
my deceased brother John Hartgen in his lifetime had made to 
my sons Edward A. Hartgen and George P. Hartgen." Hert 
the defendant avers no fact whatever from which it can bt 
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determined whether the transfer was a gift and is conse- 
quently insufficient: Equity Rule 37; Petition of St. George's 
Church, 244 Pa. 410, 413; 16 Cyc. 308. 

The sixth paragraph of plaintiff's bill relates specially to 
Jacob Hartgen, administrator. It consists of a statement of 
several conclusions, followed by a statement that he has failed 
to file a full inventory as administrator. In averring conclu- 
sions, plaintiff violates Equity Rule 17, in that that part of the 
bill does not contain a succinct statement of the facts upon 
which the plaintiff asks relief. Even if the answer to this 
statement of a conclusion is an averment of a conclusion, the 
plaintiff has nothing upon which to complain or file excep- 
tions, for the reason that the defendant is not obliged to an- 
swer these conclusions. The part of the answer that relates 
to the allegation in the bill that Jacob Hartgen, administrator, 
has failed to include in his inventory filed as administrator the 
$9,088.53 in dispute, raises the question of the jurisdiction of 
this court to pass upon that question. The reasons of the ex- 
ception to the sixth paragraph of the answer of Jacob Hart- 
gen, administrator, have no merit. 

The exception to the fourth paragraph of the answer of 
Jacob Hartgen, administrator, for the reason that (3) his 
statement as to said alleged gift is a conclusion of law and not 
a statement of facts upon which such conclusion could be 
based, is sustained. As to all the other reasons the exceptions 
are dismissed. And it is directed that Jacob Hartgen, admin- 
istrator, within ten (10) days, answer in full the facts upon 
which is based his conclusion of the alleged gift. 



LAZOS vs. MULL, et al., (No. 2.) 

Gontracte— Adoption— HustMuicl and Wife. 

A husband cannot bind his wife to the adoption of a third party, 
with all its legal consequences affecting her property, without her 
assent; and where a plaintiff in a bill in equity bases his right to a 
decree upon a contract by both husband and wife to adopt him, and 
proves only an engagement by the husband, the action necessarily fails. 

In the Court of Common Pleas of Berks County. In Equity. 

No. 1187 Equity Docket, 1917. 

Exceptions to decision. 

W. B. Bechtel and Rothermel & Maup-er for plaintiflf and 
exceptions. 

Harry J. Dumn for defendants. 
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Opinion by Elndlich, P. J., May 25, 1918. — ^To the decision 
in this case, reported in 10 Berks Co. L. J. 134, the plaintiflf has 
filed a number of exceptions. None of the matters raised by 
them except one seems to call for any further discussion than 
is found in the decision excepted to. That one, if the position 
of the plaintiff is properly apprehended by the Court, is to the 
effect that John L. Mull, the husband of Sarah K. Mull, made 
a promise intended to be binding upon both to adopt the plaintiflf 
in the event of his becoming a partner with them in the candy 
business, and that that contract bound the wife. It will be noted 
that she was the owner of the property involved in the transac- 
tion, whatever it was, and that the bill predicates the rights of 
the plaintiflf upon a joint undertaking of the husband and the 
wife, which, so far as the wife is concerned, is negatived, by the 
evidence and the findings of the decision. It can require no 
authorities to show that a husband cannot bind his wife to the 
adoption of a third party, with all its legal consequences aflfect- 
ing her property, without her assent, and that the undertaking 
of the husband alone being proved and her assent not being 
shown, the basis of the action necessarily falls. That is the case 
here, and that being the case, there seems to be nothing in the 
exceptions demanding a modification of the decision heretofore 
made. 

And now, May 25, 1918, the exceptions are dismissed, and 
counsel may prepare and submit the proper final decree in ac- 
cordance with the foregoing opinion and the decision heretofore 
filed, sec. reg. 



MILLER vs. GERY. 



Practice, C. P. — Changing Tlieory of Oase on Argument for New Trial. 

Where a caae has been tried and submitted, to the jury upon one 
theory, a verdict returned therein cannot be reviewed and disturbed on 
a different theory. 

In the Court of Common Pleas of Bferks County. 

No. 92 May Term, 19 17. 

Rule for New Trial. 

John B. Stevens for defendant and rule. 

C. H. Ruhl for plaintiff. 

Opinion by Elndlich, P. J., May 25, 1918. — This is an action 
in which the plaintiff, an attorney-at-law, seeks to recover from 
the defendant a fee for professional services upon an oral con- 
tract between the parties averred in the declaration to have been 
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made in 1908, but on the trial of the case and undier the evidence 
then produced, in 1912. The verdict was for the plaintiff, and 
the defendant is asking for a new trial mainly on the grounds of 
a variance between the allegations of the declaration and the 
proofs-, and of the insufficiency of the evidence to sustain a ver- 
dict for plaintiff. 

So far as the former position is concerned, it is to be noted 
that the cause was tried and submitted to the jury on the footing 
of the evidence relating to a contract in 19 12, no exceptions being 
taken to the admission of such testimony or the submission of 
the case to the jury upon that theory. There are many decisions 
which hold that, a case having been tried and submitted upon one 
theory, a verdict returned therein cannot be reviewed and dis- 
turbed on a different theory,: — a principle reaffirmed in the very 
recent opinion of the Supreme Court in the appeal in Quinter vs. 
Quinter, C. P. Berks Co;, No. 48 June T. 1917, rendered on 
Apr. 22, 1918, and not yet reported. According to that principle 
it is too late now to insist upon this matter of variance as a rea- 
son for granting a new trial. 

As regards the other objection referred to, it may be con- 
ceded that the testimony of the plaintiff was perhaps in certain 
particulars somewhat vague and indefinite. But such as it was, 
and in the light of the testimony for the defence, it commended 
itself to the jury, who were the judges of its credibility and 
effect: see Maynes vs. Atwater, 88 Pa. 496. It can hardly be 
said as a matter of law that the evidence as a whole was insuf- 
ficient to justify the verdict or that its clear preponderance vsras 
contrary to the same. Under these circumstances it would be 
an abuse of discretion to set the verdict aside upon this ground. 

It is also suggested that the charge of the Court erred in 
confining the whole inquiry in the case to the question as to 
whether or not the alleged contract of 19 12 was made. The 
answer is that what was said on that subject waa said in response 
to a request of defendant's counsel for instructions that any con- 
tract to be enforceable must have been made within six years. 
There was no objection to what was said by the Cotift. Moreover, 
as already indicated, 1?hat instruction was in the line of the theory 
on which the case was tried and which has already been adverted 
to. It follows that there is no adequate warrant here for ordering 
a new trial, and therefore — 

The rule to show cause is discharged.. 
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S. G. V. COMPANY vs. S. G. V. CO. 

Contracts — Sale Conditional Upon Giving Satisfaction to Purchasep. 

At the audit of the account of the Receiver of S. Company, an 
Insolvent manufacturer of motor cars, the V. Co. asked allowance of 
its claim for the cost of making a number of gear-shift devices alleged 
to have been contracted for by the company for installation on its cars. 
The preponderance of the evidence showed that the contract was* con- 
ditional upon the device proving satisfactory on the cars, and that it 
had proven unsatisfactory. Held: that the auditor properly disallowed 
the claim. 

In the Court of Common Pleas of Berks County. 

No. 1 134 Equity Docket, 1914. 

Exceptions of Vulcan Motor Devices Co. to report of auditor. 

HarV'Xy F. Heinly for exceptant. 

C. H. Ruhl for Receiver of S. G. V. Co. 

Opinion by Wagner, J., June 10, 1918. — The Vulcan Motor 
Devices Company claims from the S. G. V. Company $11,465.12, 
of which amount $1,325.92 was admitted to be due. The re- 
mainder, $10,139.20, was disallowed by the Auditor. The amount 
disallowed is claimed by the Devices Company on three different 
items : 

1. 40 shifts at $60 each; total, $2,400. 

2. 76 switches, $16.25 each, $1,235. 

3. $6,504.20 on account of material used and labor expended 
on 269 uncompleted shifts. 

The Vulcan Motor Devices Company contends that it had a 
contract with the S. G. V. Company for the manufacture of 500 
gear shifts at $60 each, and 310 rotary switches at $16.25 each. 
That 40 of these gear shifts were completed, offered to the 
S. G. V. Company and refused, and that on the balance, 269 
uncompleted gear shifts, it had furnished material and labor to 
the extent of $6,504.20. That 76 completed switches, being the 
balance of the 310, were refused by the S. G. V. Company. 

Exceptant's claim is based upon an alleged verbal contract 
for 500 gear shifts and upon a contract by letter and confirmation 
thereof for 310 switches. The S. G. V. Company bases its defense 
on the ground : 

First — That no contract existed between the two parties for 
any definite amount of either shifts or switches. 

Second — That the S. G. V. Company was obligated to receive 
the shifts and switches only upon the condition that they proved 
satisfactory as an electric gear shift device on the automobiles 
that it was manufacturing. 

Third — ^That the electric gear shift device was not satisfac- 
tory, so that eventually it was compelled to discontinue entirely 
its use. 
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The gear shift and switch were used in conjunction and to- 
gether constituted the automobile electric gear shift device. The 
Auditor sustained the contentions of the S. G. V. Company and 
disallowed the claim. The only person who testified that the 
Vulcan Motor Devices Company had a contract for 500 gear 
shifts was Roger W. Griswold, the President of the Company. 
His testimony is that after an exhibition of this device at the 
Boston Show he received a verbal order from R. E. Graham, 
President of the S. G. V. Company, and a written order for 
310 switch devices. He states this order for 500 shifts was 
several times repeated during the months of April and May, 1913. 
Graham, when questioned whether he had ever had a contract 
with the Device Company for these amounts, testified that he 
had estimated that they would use a total of 500, which estimate 
. was based upon the output for a Model F car which the company 
expected to build during 191 3. He, however, denies that he had 
a contract for this specified amount and says that he said to 
Griswold that if it would develop that the company could not 
use these devices they would not buy them, to which he (Gris- 
wold) assented. Also that everything that was done with re.^ard 
to this device was done upon this statement and the assumption 
that the device would have to be satisfactory or the company 
would not be obliged to take it. That upon this basis orders 
were given as needed. 

John C. Spears was called as a witness by counsel for claim- 
ant company. He testified he was formerly employed by the 
S. G. V. Company ; that he was present at the interview between 
Mr. Griswold and Mr. Graham when the matter was talked over 
in April or May after the Show in Boston, which was the time 
the contract was made as alleged by Mr. Griswold. When asked, 
"Did Mr. Graham give an order for 500 gear shifts?" he an- 
swered, "He said we were going to use 500." And then when 
questioned, "What did Mr. Griswold say?" his answer was, "he 
(Griswold) wanted some kind of a contract, but we were going 
to make some changes and Mr. Grahaln would not sign a contract 
until the whole thing was satisfactory" (N. of T., p. 171). If 
this apparently disinterested witness is to be believed, then there 
was no contract as alleged by Mr. Griswold for the 500 gear 
shifts at this time. The correspondence between the two parties 
also indicates that though the Devices Company contended that 
there was a contract for the 500 gear shifts, in no letter produced 
did the S. G. V. Company confirm this. On the contrary, there 
seems to have been constantly some dispute as to what the terms 
of the contract were to be, and the specifications relating to the 
manner and materials of construction in this device. It' will not 
be necessary for us to go into the testimony in detail upon the 
various questions arising upon this claim, because the Auditor 
has very carefully reviewed the testimony in his Report, has cited 
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that which is pertinent to the issues, and has very clearly analyzed 
the testimony as it bears upon the various contentions of the two 
parties. 

Mr. Griswold contends that this verbal contract was an un- 
conditional one. Mr. Graham testifies that this electric device 
was to be satisfactory. In this he is corroborated by Mr. Spears 
and by W. H. Hill, the Purchasing Agent. The preponderance 
of the evidence is clearly in favor of the Auditor's finding that 
tl^e orders to the Vulcan Motor Devices Company were given 
u^on condition that the device was to be satisfactory. It was 
most conclusively shown that this device did not prove satisfac- 
tory. The best evidence of this was that the company was obliged 
to cease entirely the use thereof on account of the complaints 
received from the S. G. V. Company's customers. The finding 
that the contract was upon the condition that the device was to 
be satisfactory, and the further finding that it did not meet this 
condition, is sufficient to defeat the claim. 

We overrule and dismiss the exceptions. The Auditor's Re- 
port is confirmed in disallowing exceptant's claim. 



In re WATSON HOCH, a Weak-Minded Person. 

Guardian and Wo^rd — Support by Third Party Without Consent of 
Guardian — Ck>mpensation — ^Trial by Jury. 

Where a person gives board and lodging to a weak-minded person 
without contracting with his guardian, the Court, on petition for a 
decree for payment, will refer the case to a jury on the questions of 
quantum of compensation and of the imperative necessity existing to 
warrant claimant in providing support for the ward without the guar- 
dian's consent. 

In the Court of Common Pleas of Berks County. 

No. I02 November Term, 1916. 

Rule for payment of support. 

Randolph Stauffer for rule. 

Charles H. Tyson for Commercial Trust Co., guardian. 

Opinion by Endlich, P. J., June 22, 1918. — In September, 
1916, Watson L. Hoch, a person noticeably deficient in intellect, 
came to live with Charles Keller, and has been there ever since, 
receiving his board, lodging and washing. He is a single man and 
about 50 years old. Originally possessed of an estate of ap- 
proximately $4,000, he fell to dissipating the same, reducing it to 
$2,350, represented by mortgages, and these he assigned to Keller 
on the latter's agreement to support him, Keller being at the 
time a man of no means. On Jan. 16, 1917, in a proceeding in- 
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stituted by Hoch's father, a well-to-do person, Hoch was by this 
Court declared weak-minded, and the Commercial Trust Co. 
appointed to take care of his estate. The father promptly re- 
quested Hoch to return to him and live with him. About the 
same time the Trust Company, as Hoch's guardian, notified Kel- 
ler that the father was ready to give Hoch a home and that no 
claim of Keller's for keeping Hoch would be recognized. On 
the Trust Company's request, Keller transferred to it the mort- 
gages above referred to. But Hoch refused to take up his resi- 
dence at his father's house, and Keller feared to anger him by 
insisting upon his leaving. A demand upon the Trust Company 
by Keller for payment being declined, an action was brought 
by him against the Trust Company before a magistrate to recover 
for Hoch's board, etc., from September, 1916, to June, 191 7, in 
which judgment was given by the magistrate in favor of the plain- 
tiff, for $284, but appealed by the Trust Company. It is now 
explained that Keller's intention is in that action to ask only for 
so much as covers the period intervening between September, 
1916, and Jan. 16, 1917. With respect to the period beginning 
at the last-named date, Keller presented his petition to this Court 
praying it to direct the Trust Company to pay to him for Hoch's 
keep from that time on, i. e., for 46 weeks at the rate of $7.00 
per week, out of the principal of Hoch's estate the sum of $322, 
whereupon this rule was entered. The Trust Company objects 
on the grounds (i) that the proceeding is not a competent one, 
but that Keller should have sued in assumpsit, and (2) that in 
any aspect the facts appearing by the record and depositions make 
out no case for the allowance asked. 

Let it be granted that the Court has the power to make an 
allowance out of the principal of a weak-minded person's estate 
for his support, just as the proper Court has the power to make 
such an allowance out of an infant's or a lunatic's estate, and 
that that power extends to the making of an allowance for past 
support where there has been no previous authorization of it, on 
the doctrine that what a Court may sanction in advance it may 
ratify subsequently. Yet it is clear that the power invoked is a 
discretionary one: see Guthrie's App., 16 Pa. 321, 324; Parke's 
Case, 41 Pa. Super. Ct. 531, 533, and as pointed out by Judge 
Woodward in County Auditors' Report, i Woodw. 270, at p. 272, 
the exercise of judicial discretion is always to be controlled by 
established and recognized principles. "The general proposition 
that the law implies an obligation on the part of a lunatic or his 
estate to reimburse those who have supplied his necessities, can- 
not be questioned:" Arnold's Est., 253 Pa. 517, 520; and see 
also Mansley's Est., ibid. 522. But this proposition is to be read 
in connection with what is said with reference to matters falling 
within the same rule in Bredin vs. Dwen, 2 W. 9=;, 102: "To 
determine that a stranger may recover the price of goods fur- 
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nished to a ward against the injunctions of the guardian, would 
be to uproot the foundations of society. Nothing would justify 
such an interference but a case of extreme necessity, founded 
on a neglect of the guardian's duty, the proof of which, how- 
ever, rests on the claimant of compensation," — and in Guthrie vs. 
Murphy, 4 W. 80, 81 : "It is * * * incumbent on those who 
mean to create an obligation binding on an infant, where he has 
a parent or guardian extending towards him his care and protec- 
tion, to apply to such parent or guardian, and contract with him." 

It follows from these authorities and others in the same line 
that a claim such as is made here under the circumstances above 
detailed can commend itself to the Court only upon clear proof 
of an imperative necessity, which is not satisfactorily apparent. 
It seems but fair, however, to the parties to hold that this feature 
of the case, instead of compelling a summary and unqualified 
refusal of the application, calls for the intervention of a jury, 
either by way of an issue to be framed under Keller's petition, 
or in an action of assumpsit to be brought by him against the 
Trust Company. It may be added that the quantum of com- 
pensation, if any is to be allowed, ought at the same time to 
be submitted to the judgment of the jury. Such being our con- 
clusion, — 

The rule to show cause is discharged, without prejudice to 
the right of the petitioner to proceed for an issue triable by jury 
or to bring an actidn of assumpsit for the recovery of his claim, 
in accordance with the foregoing opinion. 



S. G. V. COMPANY vs. S. G. V. CO. 

Corporations — ^Insolvency — ReoelTersthips — Audit of Aoooiint of Re- 
ceiver — Claim by Company Substantially Identical With Insolvent 
Corporation. 

At the audit of the account of the Receiver of the S. G. V. Co., 
d, Pennsylvania corporation created for the maunfacture of motor cars, 
the S. G. V. Company, a Delaware corporation, presented a claim for 
$146,000, being for moneys alleged to have been loaned the Pennsyl- 
vania corporation upon its notes. The evidence indicated that from 
the time of the formation of the Delaware corporation in 1911 until 
the appointment of the Receiver for the Pennsylvania corporation, 
the latter was at all times controlled and its affairs conducted by the 
former; that its property and assets held in its name were in fact pur- 
chased and owned by the Delaware corporation; and that the business 
of the manufacture and gale of automobiles at Reading was not even 
nominally cor ducted by the Pennsylvania corporation, but was in 
every particular managed, controlled and conducted by the board of 
directors of the Delaware corporation at its monthly meetings. The 
evidence also showed that the Delaware corporation was not registered 
in Pennsylvania. Held: that the master properly disallowed the claim. 

The Delaware corporation "not only acquired the control and prop- 
erty of the Pennsylvania corporation, but it used and operated that 
corporation as an adjunct or instrumentality for the accomplishment 
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of its own purposes, creating a substantial identity between the two, 
which, in order to the administration of justice and equity and the 
avoidance of palpable injustice and inequity, must be deemed to 
render insigrilicant their artificial separate personalities. When the 
Delaware corporation put its money into the Pennsylvania corporation, 
it put it into its own enterprise, as owner of the Pennsylvania corpora- 
tion and business, not into another's enterprise by way of loan as a 
creditor dealing with a debtor. What it chose to call these supplies 
of money is of no serious mpment. The law pays little heed to the 
label parties put upon their transactions." 

In the Court of Common Pleas of Berks County : In Equity. 

No. 1 134 Equity Docket, 1914. 

Exceptions of S. G. V. Company to Master's Report. 

Cyrus G. Derr for exceptions. 

Snyder, Zieber & Snyder, contra. 

Opinion by Elndlich, P. J., July i, 1918. — Before the Master 
appointed to distribute the fund in the hands of the Receiver 
of the S. G. V. Co., an insolvent Pennsylvania corporation created 
for the manufacture, etc., of automobiles, the S. G. V. Compaliy, 
a Delaware corporation, presented a claim of upwards of $146,000 
for moneys alleged to have been loaned by it to the Pennsylvania 
corporation upon its notes, and to be owing by the Pennsylvania 
corporation to the Delaware corporation. If allowed, this claim 
would take the larger part of the fund and very greatly curtail 
the dividend coming to other claimants upon it whose status as 
creditors is not impugned. These creditors have objected to the 
admission of the Delaware corporation as a distributee upon 
two grounds. The first is in substance stated to be that from 
the time of the formation of the Delaware corporation in May, 
191 1, unlil the appointment of the Receiver for the Pennsylvania 
corporation in September, 1914, the Pennsylvania corporation 
was at all times so controlled and its affairs so conducted by the 
Delaware corporation as to make the former merely an instru- 
mentality or adjunct of the latter; that the property and assets 
held in the name of jthe Pennsylvania corporation were in fact 
purchased and owned by the Delaware corporation; that the 
business of the manufacture and sale of automobiles at Readino^, 
Pa., was not even nominally conducted by the Pennsylvania cor- 
poration, but was in every particular managed, controlled and 
conducted by the Board of Directors of the Delaware corpora- 
tion at their monthly meetings held in New York; and that to 
allow the Delaware corporation to share in the proceeds of the 
assets now in court for distribution as against bona fide creditors 
of the business so conducted, managed and controlled by the 
claimant company itself would work a gross injustice and fraud 
upon such creditors. The second ground advanced is that the 
Delaware corporation, prior to the presentation of its claim 
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before the Master, was not registered in Pennsylvania under the 
Act 22 Apr. 1874, P. L. 108, and the subsequent Act 8 June 191 1, 
P. L. 710, amended by the Act 22 Apr. 1915, P. L. 170; that 
nevertheless the Delaware corporation was from its inception 
doing business in Pennsylvania within the purview of these sev- 
eral Acts of Assembly ; and that therefore its claim, arising from 
such transactions, couW not be law full}' allowed. The learned 
Master reported against the claim on both grounds, and the Dela- 
ware corporation has filed these exceptions to his action. 

(i) A searching study of the Master's report, of the evi- 
dence accompanying it and of the elaborate arguments of counsel 
on both sides, with the pertinent decisions, has satisfied us that 
the findings and conclusions of the Master on the first ground 
stated should be approved. It is well understood that the findings 
of a Master based, as here they largely are, upon reasoning and 
deductions from other facts reported by him do not have the 
same persuasive effect as findings made from direct testimony: 
Phillips's App., 68 Pa. 130, 138. But under the evidence ac- 
companying the Master's report in this case it is not perceived 
how a conclusion can be reached on the material facts different 
from that which the Master has reached. A brief statement of 
these facts, about which there can be no real dispute, may aid 
a ready understanding of the case without unduly swelling a 
somewhat bulky record. 

Early in 191 1 the Acme Motor Car Co., a Pennsylvania 
corporation, was the owner of a plant at Reading and engaged 
in the manufacture of automobiles known as the "S. G. V." cars. 
Practically all of its capital stock was held by J. H. Sternbergh, 
to whom the corporation was also considerably indebted. In 
March, 191 1, he entered into an agreement with three persons, 
giving them an option to acquire the Acme Company upon terms 
involving a liquidation by him of the indebtedness owing to 
, him by the Acme Company by accepting a transfer and con- 
veyance of all its tangible real and personal property and there- 
upon undertaking to satisfy all the other debts of the Acme 
Company, — the execution and delivery to the three parties of a 
lease of the plant and equipment of the Acme Company at a 
rental of $20,000 a year, — the sale to the same parties of all 
materials on hand for the "S. G. V." cars at cost price (subse- 
quently ascertained to be $70,500), — and the transfer to the same 
parties of the certificates for the entire outstanding^ capital stock 
of the Acme Company; the option to be exercised by notice to 
J. H. Sternbergh and the deposit of $25,000 in a designated bank 
to the joint order of the parties to the agreement, together with 
an additional sum sufficient to pay J. H. Sternbergh the amount 
due him for rental of the plant and for the materials as above 
stated, upon performance of his undertaking. The option was 
assignable by the parties mentioned "to a new company to be 
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organized or to somebody acting in behalf of or in the interests 
of such new company or to persons subscribing to the preferred 
stock thereof." Thereupon there was incorporated in Delaware 
the S. G. V. Company, the excepting corporation, for the declared 
main purpose of manufacturing, etc., automobiles, etc. The new 
company deposited $25,000 in accordance with the agreement re- 
ferred to. The Acme Company's stocl^and the assets towards 
the purchase of which the $25,000 were to be applied were at 
the time owned by J. H. Sternbergh; but the bill of sale and 
the lease were made in the name of the Acme Company, the 
sums due under the agreement being paid to J. H. Sternbergh 
out of moneys furnished by the Delaware corporation, and he 
returning the materials, etc., to the Acme Company, leasing the 
plant to the same, and transferring the outstanding capital stock 
of the Acme Company to the Delaware corporation, to whom 
certificates therefor were issued. No action was taken by the 
Directors of the Acme Company authorizing the borrowing of 
money from the Delaware corporation. At their meeting of May 
15, 191 1, the President and Treasurer were authorized and di- 
rected to pay to J. H. Sternbergh $20,000 as first year's rental 
of the plant and $70,500 as the purchase price of materials, etc., 
but the source of the money does not seem to be indicated in 
the Acme Company's minutes. The Board of the Delaware cor- 
poration, at its meeting of May 3, 191 1, had authorized its Presi- 
dent and Treasurer to loan to the Acme Company "such amount 
of money not exceeding $100,000 as shall in their opinion be 
necessary to enable said Company to acquire the stock of ma- 
terials and parts for the manufacture of S. G. V. cars now owned 
by Mr. J. H. Sternbergh, and also to procure a lease * * * 
from the said J. H. Sternbergh * * * ^^d to pay the first 
year's rental thereon." This authority, however, was subject to 
the limitation that "before making any such loan, the said Presi- 
dent and Treasurer shall receive the entire capital stock of the 
Acme Motor Car Co. * * * and shall also have received 
an instrument * * * agreeing to indemnify this Company as 
such holder of the capital stock of the said Acme Company 
against any liabilities of the Acme Company existing at the date 
hereof, except only such contracts for materials and supplies as 
the President of this Company shall expressly accept for this 
Company." At the same meeting it was resolved that R. E. Gra- 
ham and H. M. Sternbergh, (two of the parties to the option 
agreement), as part consideration of the transfer to them of 
2,000 shares of the common stock of the Delaware corporation, 
were to enter into a contract with the Delaware corporation to 
give their entire time and services for the term of two years at 
a stated salary. Perhaps even at this point it may be said to 
be fairly apparent that the Delaware corporation was created 
for the purpose of engaging in the business of manufacturing 
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automobiles through the instrumentality of the Pennsylvania cor- 
poration, and with that view was to purchase and did purchase 
and became the actual and real owner of the capital stock of the 
Pennsylvania corporation and of the stock of materials, etc., 
formerly used by the Acme Company and the lease of the plant 
occupied by the same. But there is more to be considered, re- 
membering that actions speak louder than words and are the safest 
index of intentions. From the start of the Delaware corporation's 
activity, the business at Reading was entirely and absolutely con- 
trolled, managed and directed by the Delaware corporation. The 
heads of the business dealt directly with the Board of Directors 
of that corporation at their monthly meetings, and received their 
orders from the same. The Directors of the Delaware corpora- 
tion fixed the prices of the cars and the terms of the contracts. 
They determined when and in what amounts the Pennsylvania 
corporation was to be furnished with money. They received re- 
ports from the Pennsylvania corporation of its business and dis- 
cussed them. They treated the business precisely as their own, 
passing upon every question of business policy, and undertaking 
and performing all the duties ordinarily devolving upon the Board 
of Directors of a corporation in relation to the business conducted 
by it in every detail. Contracts of employment in the Pennsylvania 
corporation were made with the Delaware corporation, though 
the employees were paid by the former. A dividend on the Dela- 
ware corporation's preferred stock (afterwards made to appear 
on the books as an interest charge) was paid by the Pennsylvania 
corporation with funds furnished by the Delaware corporation. 
The Pennsylvania corporation met annually for the election of 
officers and nothing else, and its Board of Directors held but a 
single meeting subsequent to May 15, 191 1, namely, on July 27, 
191 1, when they convened under instructions from the Board of 
the Delaware corporation for the purpose of changing the name 
from "Acme Motor Car Co." to "The S. G. V. Co." The cir- 
cumstance that a distinct set of books was kept in the name of 
the Pennsylvania corporation and the moneys supplied by the 
Delaware corporation in the business were entered upon such 
books as loans, that notes for the amounts were executed by the 
Pennsylvania to the Delaware corporation, and that the employees 
and operating heads of the business were paid by the Pennsyl- 
vania corporation out of funds set apart and devoted to the opera- 
tion of the business and so entered upon the books, being a mere 
matter of bookkeeping, cannot alter the essential fact that it was 
the Delaware corporation which through its Board of Directors 
supervised and managed the business in its entirety and that it 
had no other business. In other words, it not only acquired the 
control and property of the Pennsylvania corporation, but it used 
and operated that corporation as an adjunct or instrumentality for 
the accomplishment of its own purposes, creating a substantial 
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identity between the two, which, in order to the administration 
of justice and equity and the avoidance of palpable injustice and 
inequity, must be deemed to render insignificant their artificial 
separate personalities. When the Delaware corporation put its 
money into the Pennsylvania corporation, it put it into its own 
enterprise, as owner of the Pennsylvania corporation and busi- 
ness, not into another's enterprise by way of loan as a creditor 
dealing with a debtor. What it chose to call these supplies of 
money is of no serious moment. The law pays little heed to the 
label parties put upon their transactions : B. & B. Co. vs. Hoover, 
95 Pa. 508, 513. It may be worth nothing in this connection that 
the precise relation found by the Master and just described as 
existing between the Pennsylvania and the Delaware corpora- 
tions seems to have been contemplated and foreshadowed in for- 
mulating the charter of the latter. In Art. IV of that instrument, 
relating to the powers of the corporation, there occurs the fol- 
lowing paragraph: — 

"If and to the extent permitted by the local laws of each 
state and foreign country where the property may be situated, 
* * * the Company may cause or allow the legal title, right, 
or interest in any property or business acquired, established or 
carried on by the Company to remain or be vested or registered 
in the name of or carried on by an individual or by any other 
company or companies, foreign or domestic, formed or to be 
formed either upon trust for or as agents or nominees of this 
Company or upon any other terms or conditions considered for 
the benefit of this Company, and may manage or take over and 
carry on the business of such individual or individuals or of 
such company or companies so formed or to be formed, either 
by acquiring the shares, stocks or other securities thereof, or 
otherwise, and may exercise all or any of the powers of holders 
of shares, stocks or securities thereof, and receive and distribute 
as profits the income, dividends and interest on such shares, 
stocks or other securities." 

From the facts recited, the result arrived at by the Master 
follows under the decisions. The legal principles applicable, with 
the opposite authorities, are so fully and satisfactorily set forth 
by him that any attempt at further statement or discussion could 
only amount to repetition of what appears in his report. 

(2) The first ground of objection to the Delaware cor- 
poration's participation in this fund being sustained, it is need- 
less to pass upon the other. It may be that the establishment of 
the first objection logically involves that of the second also, at 
least in part, its effect, to such extent, to be determined in ac- 
cordance with the very familiar rule that what one is forbidden 
by statute to do directly he cannot be permitted to do by indirec- 
tion. But whether or not this be so, the matters above treated 
of are enough to bar the Delaware corporation from coming in 
upon this fund. The conclusion, which seems inevitable, is that — 



Digitized by VjOOQIC 



BERKS COUNTY LAW JOURNAL. 223 

The exceptions are dismissed and the Master's report upon 
the claim of the exceptant is approved. 

The testatrix did not intend these children to inherit from 
James Bans, but to take the remainder directly from her as her 
devisees. When she used the words "or heirs" she had' in mind — 
there being one grandchild — not his heirs, but the heirs of these 
three children. She intended the three children of James Baus 
to be the source of inheritable succession through devise of the 
remainder from her. Her intent is expressed by reading the 
clause : I give and bequeath all my lands, tenements, and heredita- 
ments, * * * ^into my husband James Baus, and whatever 
remains after his death I give and bequeath to his children or 
their heirs share and share alike. This case is in line with Guth- 
rie's Appeal, supra, and vests only a life estate in James Baus. 

Judgment is directed to be entered upon the case stated in 
favor of the plaintiff and against the defendant, for the sum of 
$1,172, and costs of suit. 



SCHNADER vs. LIEVER. 

Receipt *in Full for All daims" — Conclusiveness. 

A receipt "for work and supplies in fuH up to date, for aU claims," 
is not conclusive, and will not bar the recovery of another account 
owing at the time the receipt was given, where the evidence shows that 
the receipt did not express the true state of facts and was not intended 
or understood to include the other account. The case is for the jury- 
on the evidence. 

"A receipt is like any other parol admission of the party, and 
is open to explanation or correction; and he may show that it was 
made by mistake, or does not exhibit the real state of facts." 

In the Court of Common Pleas of Berks County. 

No. 56 September Term, 1917. 

Rules for new trial and for judgment n. o. v. 

John B. Stevens for defendant and rules. 

Oliver M. Wolff for plaintiff. 

Opinion by Wagner, J., July 17, 1918. — Plaintiff brought 
this action against the defendant to recover $113.38 for labor 
done and material furnished by him from May 3, 1917, to June 6, 
191 7, in repairing defendant's automobile. The defense to the 
major part of this claim was that on May 12, 191 7, a settlement 
of the amount due to date had been made by the parties, and that 
in accordance therewith defendant gave to plaintiff a check for 
$85, "in full." At the same time a receipt was given by plaintiff 
which read "Received from H. Liever $85 for work and supplies 
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in full up-to-date, for all claims/' Plaintiff contended that the 
check for $85 in full, and the receipt therefor, did not include 
the bill for which suit was brought, but was in settlement of an 
old bill which amounted to $133. 

Plaintiff testified that on the morning of May 12, defendant's 
son, Israel Liever, came to his garage for the purpose^ of getting 
the car. That he then informed Israel Liever that he could not 
get it until he had paid for the old bill, meaning a bill for $133. 
That after some argument they came to an agreement to settle 
this bill for $85. The son told him to go down to his father, 
the defendant, and get the check. That the son then called up 
his father by telephone and told him that Mr. Schnader was 
coming down for a check for $85. 

Norman Von Neida testified that on May 12 he was in the 
employ of the plaintiff, but that at the time of the trial he was 
in the flour and feed business. He seemed to be an entirely dis- 
interested witness. He said that he heard the conversation be- 
tween plaintiff and defendant's son, and that Mr. Schnader stated 
to the son that he would not allow the truck to go out until they 
had settled this old bill. That he heard the conversation over 
the telephone. That Mr. Schnader gave him (Von Neida) in- 
structions not to allow the truck to go out until he (plaintiff) 
came back with the check for the old bill. 

That a settlement for $85 was made on the morning of May 
12; that it was for less than the amount claimed by plaintiff; 
that it was made by the plaintiff at plaintiff's garage with Israel 
Liever, acting for his father, and that in accordance therewith 
plaintiff then went to defendant's place of business to receive a 
check for $85, the amount agreed upon, are established facts. 
Plaintiff, his witness Norman Von Neida, and also Israel Liever 
so testify. They differ in that plaintiff and his witness testify 
that the settlement for $85 was for an old bill amounting to $113, 
while the son testified that it was in full for all claims to date. 

If the plaintiff and his witness are believed, then the settle- 
ment did not include the bill for which this suit was brought. 
The fact that the check was written "in full" would relate, by- 
reason of plaintiff's contention, to the old bill alone. The receipt, 
however, was. written "for work and supplies in full up-to-date, 
for all claims," which covers the greater portion of the present 
bill in dispute. Plaintiff contended that the receipt did not ex- 
press the true state of facts, and that it related only to that agree- 
ment made at his place of business with the son for his old bill. 
In Shoemaker vs. Stiles, 102 Pa. 549, we have (page 553) : "A 
receipt is like any other parol admission of the party, and is open 
to explanation or correction ; and he may show that it was made 
by mistake, or does not exhibit the real state of facts : Rusell vs. 
Church, 65 Pa. St. 9 ; Wharton on Contracts, § 938." In Batdorf 
vs. Albert, 59 Pa. 59, it is held : "There is a distinction as to oral 
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testimony, between solemn contracts infer partes in writing exe- 
cuted and delivered, and receipts, the acknowledgment of one 
party only." That is : "The rule as to the contradiction or mod- 
ification of written agreements by parol evidence is not applicable 
to a receipt signed by one of the parties :" Spittall vs. Allee, 55 
Pa. Superior Ct. 636, 638. This is not the case of a receipt given 
in full upon settlement of account, where the only evidence in 
the case to overcome the receipt is that of the person who gave 
it. The evidence of the plaintiff was corroborated by that of his 
workman. Plaintiff's claim was denied by the defendant arid his 
son, both manifestly interested witnesses. 

The defendant has not excepted to and does not complain 
of the admission of any evidence or of the charge. He bases 
his whole reason for a new trial and judgment n. o. v. upon the 
ground that the verdict was against the weight of the evidence 
and the law. We consider that the case was one for the jury. 

Rules for new trial and for judgment n. o. v. are discharged. 



MANWILLER vs. MANWILLER, Adm'x. (No. 2). 

Written Instruments — ^Mlstake — Collateral Assigrnment Instead of 
Absolute Assigrnment. 

Plaintiff sued defendant to recover the amount of a policy of 
insurance on the life of defendant's decedent, which he alleged had 
been assigned to him for value by decedent. The assignment on its 
face purported to be as collateral security for present and future 
indebtedness, but the testimony showed that an absolute assignment 
had been intended by the parties, but that by mistake the wrong 
printed form had been used, the error not being discovered until after 
decedent's death. Held: that the jury properly found for plaintiff. 

liife Insurance Policies— Assigmment for Value — Option to Repur- 
chase—Death of Assured. 

Where, in the liquidation of the assets of a bankrupt, a policy of 
inmirance upon his life is sold at its then surrender value, and the 
purchaser promises to return the policy to the bankrupt upon reim- 
bursement for its cost, but the former dies without having bought 
back the policy, his personal representative has no standing to claim 
the difference between its proceeds and the former sale price. The 
option to redeem contemplated a policy of an undetermined value, 
which it remained during the bankrupt's lifetime, not a policy of a 
determined value which it became after his death. The option, there- 
fore, ended with his death and did not enure to his personal represen- 
tative. 

In the Court of Common Pleas of Berks County. 

No. 60 August Term, 1916. 

Rules for new trial and for judgment n, o. v. 

E. H. Deysher for defendant and rules. 

Snyder, Zieber & Snyder for plaintiff. 
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Opinion by Wagner, J., July 17, 1918. — The issue in this 
case was whether the plaintiff or the defendant, was entitled to 
the sum of $1,704.14, the proceeds of policy No. 717,807, issued 
by the Northwestern Mutual Life Insurance Company. 

Henry H. Manwiller had taken out this policy for $2,000. 
Several years prior to his death he became a bankrupt. John 
B. Stevens was his counsel during the entire bankruptcy proceed- 
ings. H. Robert Mays was the Trustee in Bankruptcy, and Jo- 
seph R. Dickinson was attorney for the Trustee. In the settle- 
ment of the estate the policy was transferred to Daniel H. Man- 
willer, his brother. The transfer on its. face purports to be an 
"Assignment of Policy as Collateral Security for Present and 
Future Indebtedness." The latter part of this assignment reads : 
"The interest of the assignee in the policy hereby assigned 
shall include any and all indebtedness which I may now or at 
any time hereafter be owing to the said assignee and which may 
exist at the time of the settlement of the policy, the remainder 
of said policy, if. any, being unaffected by this assignment." 

If the assignment intended to be made was such as the as- 
signment executed purported to be, the defendant was entitled 
to the money in dispute. Plaintiff contended that the assignment 
did not represent the agreement between Henry H.' Manwiller 
and himself, and that a mistake had been made. That what was 
intended was not a collateral assignment as security for indebted- 
ness, but an absolute assignment, and that the mistake had been 
made by the attorneys in not noticing when they filled out the 
blank form that it was a collateral assignment and not an ab- 
solute assignment. 

The only evidence in this case that what was intended was 
an assignment for the present and future indebtedness of Henry 
H. Manwiller, was the instrument itself. Mr. Stevens t^qstified 
that when the question of this policy came up in the settlement 
of the bankrupt estate of Henry H. Manwiller, that he, the 
bankrupt, declared' that he did not desire to retain the policy. 
It was then suggested that his brother Daniel take it, whereupon 
it was agreed between Henry Manwiller and Daniel Manwiller, 
that Daniel buy the policy. That at the time this assignment was 
made, an assignment to Daniel, absolute in form, was also made 
of another policy. That when he filled out this second assign- 
ment he thought he was filling out an absolute assignment instead 
of a collateral one, and that the doing so was clearly a mistake 
and did not represent the intent of the parties. That the first 
time that he learned that a collateral assignment had been ex- 
ecuted instead of an absolute one, was after the death of Henry 
H. Manwiller. That there was nothing said about a collateral 
assignment of the policies, but that what Henry Manwiller wanted 
was that his brother Daniel buy them. That he did not notice 
that this was an assignment collateral in form. 
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Mr. Dickinson testified that at a meeting of the creditors 
before the Referee he asked Henry Manwiller whether he wanted 
to exercise his right as bankrupt to buy back the policies by 
paying the value thereof. That Henry said no, he did not w^nt 
them. That he then turned to Daniel Manwiller and said that 
he should buy the policies. That subsequently, after the value 
of the policy to the estate had been ascertained from the insur- 
ance company, and when they were together for the purpose of 
making the assignment, after they had agreed that this policy 
should be transferred to Daniel Manwiller, he asked Henry Man- 
willer whether he was satisfied that this should go over to his 
brother Daniel. That at the third and final meeting, when the 
assignment was made, he asked Henry Manwiller whether he 
understood now that he was giving up all his interest in this 
policy, and that he answered yes. 

Mr. Mays, also a member of our Bar, testified that at this ^ 
final meeting, when the assignment and transfer was made, that 
both Henry Manwiller and he stated and agreed that they would 
assign and transfer to Daniel Manwiller their interest in the 
policies. That when they were about ready to execute the papers, 
Mr. Dickinson asked Henry Manwiller, in the presence of the 
rest of those who were there, including Mr. Stevens, whether 
or not he knew (p. 20) "he was assigning all of his interest in 
these policies to Daniel Manwiller." That thereupon Henry Man- 
willer and he (Mays) stated and agreed that they would assign 
to Daniel Manwiller their interest in these policies. The ques- 
tion, as to whether a mistake was made, upon this, evidence, was 
submitted to the jury, and it foiind in favor of plaintiff's con- 
tention, namely, that what was in fact intended to be done was 
the making of an absolute assignment. The evidence fully war- 
ranted this finding. 

The only other question that arose at the trial was upon the 
testimony of Frances E. Manwiller, who testified that after the 
death of her husband, Henry Manwiller, she met Daniel Man- 
willer in Mr. Deysher*s office. That Daniel Manwiller there 
stated that he (p. 26) "had agreed with Henry Manwiller to 
refund the policies * * * when he had paid me back the 
money I had advanced on the policies." That he (Daniel) said, 
"I agreed to give him back the policies when he paid me that 
money." There was no evidence whatever, and it is admitted, 
that during the lifetime of Henry Manwiller this agreement, or 
offer, or option, was exercised, or that at any time since it was 
attempted to be exercised by her as the personal representative 
of Henry H. Manwiller, deceased. Her contention was that Dan- 
iel had received sufficient from the policy that had been abso- 
lutely assigned to him to cover what he had paid for this policy, 
and that this was sufficient to entitle her to the proceeds of this, 
policy. Even if the agreement was such as contended for .by the 
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defendant, the thing in mind at the time of the agreement was a 
policy of an undetermined value, which it was during the lifetime 
of Henry Manwiller, and not the policy of a determined value, 
which it became upon his death. The thing, the policy, therefore, 
to which tlie agreement related, was not the thing that existed 
after the death of Henry Manwiller. The agreement or option to 
redeem the policy, not having been exercised during the lifetime 
of Henry Manwiller, upon his death consequently did not enure 
to his personal representative, and defendant was not entitled 
to recover upon this second ground. 

Rules foT new trial and for judgment n. o. v. are discharged. 



BAUS, Trustee, vs. JOHNSON. 

wills — Constmctioii — Life Estate or Fee — ^Rule in Shelly^s Case. 

Testator's will provided as follows: "I give and bequeath all my 
real and personal estate . . unto my husband James 

Baus, his heirs, administrators and assigns to and for his absolute use 
and benefit during his lifetime; and whatsoever remains after his death 
to his children or heirs share and share alike." At the time of the 
making of the will the husband had three children and a grandchild. 
It was contended that under the Rule in Shelly's Case the husband 
took a fee simple estate. Held: that the testatrix's intention, as 
' gathered from the will, was to use the word "children" in its ordinary 
sense, not as a word of limitation but of personal description; that she 
intended the children to take the remainder directly from her as her 
devisees, since she used the words, "or heirs," meaning not his heirs 
but the heirs of the children, there then being one grandchild; and 
that James Baus took only a life estate. 

Wills — Construction — ^Children' as Word of Purchase. 

"All authorities agree that 'children' is prima facie a word of pur- 
■chase, and that it cannot be construed otherwise unless the context 
plainly shows that the testator did not employ the word in its ordinary 
aense." 

No. Ill April Term, 1918. 

Case stated. 

Silas R. Rothermel for plaintiff. 

Walter B. Freed for defendant. 

Opinion by Wagner, J., July 17, 19 18- — The question to 
be determined is whether James Baus, under the will of his wife, 
Harriet Baus, had an estate for life or an estate in fee. 

The facts, as they appear upon the case stated, are these: 
Harriet Baus, testatrix, was the second wife of James Baus. 
There were no children from this union. James Baus, at the 
time of the making of the will by Harriet Baus on February 23, 
1899, by a former marriage, had three children: Horace Baus, 
Harvey Baus, and Matilda Brumbach. These were all living at 
the time of the execution of the will. Harriet Baus died August 
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27, 1908. Harvey Baus, one of the three children, died on March 
30, 1899. He left one child, Helen, who was born previous to 
the time of the making of the will. Matilda Brumbach died on 
or about May 15, 1905, without leaving any children. At the 
date of the death of Harriet Baus the heirs were her husband^ 
James Baus, his child Horace Baus, and his grandchild Helen. 
The will provides: 

"2nd. I give and bequeath all my lands, tenements, and 
hereditaments, and all my household furniture, ready money, 
•securities for money, money secured by life insurance, goods and 
chattels and all other parts of my real and personal estate and 
effects whatsoever and w eresoever unto my husband James 
Baus his heirs administrators and assigns to and for his absolute 
use and benefit during his lifetime ; and whatsoever remains ^f te** 
his death to his children or heirs share and share alike.^ 

It is contended by defendant that under the terms of thiS 
will James Baus had an estate in fee and not a life estate. The 
will provides that whatever remains after the death of James 
Baus is given and bequeathed to his children pr heirs share and 
share alike. The fact that she gives to his children only what 
remains after his death does not vest in him an absolute estate 
in testatrix's realty: Follweiler's Appeal, 102 Pa. 5S1 ; Cox vs. 
Sims, 125 Pa. 522. This is conceded by defendant. Defendant 
contends that under the provision that after his death she gives 
and bequeaths what remains to his children or heirs share and 
share alike, children as here used is a word of limitatron and not 
of purchase, and that therefore under the rule in Shelley's Case 
he took a fee and not a life estate. 

Before we apply this rule, the intention of the testatri^t 
must first be determined: Guthrie's Appeal, 37 Pa. Q, 13; Lauef 
vs. Hoffman, 241 Pa. 315, 318; Stout vs. Good, 245 Pa. 383, 387. 
What then was the intention of the testatrix when she used the 
words **after his death to his children or heirs share kiid. sharfe 
alike?" This must be determined in the light of the Circumstances 
existing at the time of the making of the will. In Pollweiler's 
Appeal, supra, we have (page 583) : **In Postlethwaite's Appeal, 
68 Pa. St. 477, It was said: 'It has beeti long and well sfettled, 
and indeed it is a principle so consonant to reason, that the only 
wonder is that it should ever have been questioned, that all the 
surrounding circumstances of a testator — ^nis family, the amount 
and character of his property, may and ought to be taken into 
consideration in giving a construction tb the provisions of his 
will.' In view of the circumstances in which the testator made his 
will,, as to his property, or his family, the meaning of his words 
may be plain where otherwise it would be unceftain.'* Bearing 
in mind the surrounding circumstances, that at the time the 
testatrix made her will James Baus had three children living, 
and that one of these children also had a child, it is dear that 
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she used the word "children" in its ordinary sense. That is, she 
used the word "children" not as a word of limitation, but of 
personal description. "Children, in their natural import, are 
words of purchase, and not of limitation, unless it is to comply 
with the intention of the testator, when the words cannot take 
effect in any other way: "Guthrie's Appeal, supra, (page 14). 
Also in Stout vs. Good, supra, we have (page 386) : "All authori- 
ties agree that 'children' is prima facie a word of purchase, and 
that it cannot be construed otherwise unless the context plainly 
shows that the testator did not employ the word in its ordinary 
sense (Affolter vs. May, 115 Pa. 54; Guthrie's App., 37 Pa. 9, 

The testatrix did not intend these children to inherit from 
James Baus, but to take the remainder directly from her as her 
devisees. When she used the words "or heirs" she had in mind — 
there being one grandchild — not his heirs, but the heirs of these 
three children. She intended the three children of James Baus 
to be the source of inheritable succession through devise of the 
remainder from her. Her intent is expressed by reading the' 
clause : I give and bequeath all my lands, tenements, and heredita- 
ments, * * * unto my husband James Baus, and whatever 
remains after his death I give and bequeath to his children or 
their heirs share and share alike. This case is in line with Guth- 
rie's Appeal, supra, and vests only a life estate in James Baus. 

Judgment is directed to be entered upon the case stated in 
favor of the plaintiff and against the defendant, for the sum of 
$1,172, and costs of suit. 



EH PIETRO vs. SAUL. 

Written Instraments — Rescission by Acrreement and Substitution of 
New Contract— Requisites of Proof. 

Where plaintiff alleges the revocation by parole agreement of a 
written lease for a term of years and the substitution of a verbal lease 
from month to month, the testimony upon which he relies must be 
clear, precise and indubitable, and must be corroborated by another 
witness or by proof of confirmatory attending circumstances. 

In the Court of Common Pleas of Berks County. 

No. 92 December Term, 1917. 

Rules for New Trial and for Judgment n. o. v. 

Walter S. Young for defendant and rules. 

Harry J. Dumn for plaintiff. 

C^inion by Wagner, J., July 25, 1918. — The issue to be 
determined in this suit was: 
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"Did the parties, plaintiff and defendant, on or about Feb- 
ruary 28, 191 7, mutually agree to rescind and nullify the written 
contract of lease entered into between the parties on February 19, 
1 9 16, and substitute in its place a verbal lease for the term from 
month to month ?" 

The lease of February 19, 1916, under seal, was for the 
term of three years beginning March i, 1916. Plaintiff con- 
tended that this lease was rescinded, and in its place a verbal lease 
was substituted for the term of month to month. "This, of 
course, cast upon him the burden of establishing, by competent 
evidence, the making of such new lease and its terms: "Beale 
vs. House of Refuge, 61 Pa. Superior Ct. 30, 34. The evidence 
relied upon by the plaintiff for this substitution consisted of 
his own testimony and that of the witness Santo Lucckese. Among 
the requisites necessary to change a written instrument, as stated 
in Thompson vs. Schoch, 254 Pa. 585, 589, 590, we have: "It 
is established with us that the testimony of a defendant, standing 
alone, is insufficient materially to modify the plain terms of a 
written instrument sued upon; that, before such testimony can- 
be permitted to have this effect, it must be corroborated by other 
witnesses or proof of confirmatory attending circumstances. 
* * * * In other words, in order to sustain such defense, 
the evidence relied upon, taken as a whole, must be so persuasive 
in character, so free from self-contradiction or material internal 
variances, and so intrinsically probable, that the judicial mind 
can rest thereon with a conviction that the ends of justice would 
be served by giving it effect as the basis of a decree reforming 
the writing in suit. * * * * j^ brief, their testimony must 
be clear, precise and indubitable before it can be permitted to 
overcome the documentary proof to which it is opposed." See 
also Crawford vs. Bellevue, etc.. Gas Co., 183 Pa. 227, 231 ; 
Hunter vs. Oil & Gas Co., Ltd., 204 Pa. 385, 388; Fuller vs. 
Law, 207 Pa. loi, 103; Faux vs. Fitler, 232 Pa. 33, 35; Phila. & 
Del. County R. R. vs. Conway, 177 Pa. 364, 367. 

Plaintiff testified that on February 28, defendant came to 
him and told him that the Court had refused a liquor license 
for the building. That he said, "Now, if you want to stay in 
my place, you stay until you want to stay." Thereupon plaintiff 
said, "All right, I will stay, but month to month." To which 
defendant replied, "All right, if you want to stay, stay. If you 
want to get out, get out (N. of T., p. 4)." Plaintiff remained 
on the leased premises until August following this conversation. 
Defendant's answer cannot be construed as an assent to nullify 
the written agreement and substitute a new lease therefor. The 
most that can be said for it is that the defendant gave the plain- 
tiff an option to then (February 28) get out of the building. 
Defendant denied that he had this conversation with plaintiff. 
The only corroborative evidence was that of Santo Lucckese, 
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an Italian, who understood English very imperfectly, and who 
testified that he was not able to speak it. He testified that all 
that he heard was that defendant said, "If you want to stay here, 
you can stay." To which plaintiflF replied, "All right, I will stay 
here, I will stay here month by month (p. 6)." This is not suf- 
ficient corroborative evidence of an agreement that the written 
lease be annulled and that a new verbal one be substituted therefor. 
PlaintiflF's evidence was not such as would justify a chancellor 
to annul a written instrument, and defendant's point for binding 
Instructions should have been affirmed : Ogden vs. Traction Co., 
202 Pa. 480, 487 ; Highlands vs. Railroad Co., 209 Pa. 286, 292 ; 
Thompson vs. Schoch, supra, at page 590. 

Rule for new trial discharged: Rule for judgment n. o. v. 
made absolute. 



BARGER et al. vs. STELWAGON MFG. CO. 

Negrligenoe— Automobile Collision — Contributory Xe^li^ence of BriTer 
as Attributable to Passenger. 

In a suit for damages for personal injuries resulting from a col- 
lision between an automobile and a motorcycle, the contributory negrli- 
gence of the driver of the motorcycle is not to be imputed to a pas- 
senger, even though she is the wife of the driver, where the evidence 
fails to show that she joined in testing a manifest danger. 

In the Court of Common Pleas of Berks County. 

No. 38 February Term, 1918. 

Rule for Judgment n. o. v. 

E. H. Deysher for defendant and rule. 

Chas. H. Tyson and John B. Stevens for plaintiffs. 

Opinion by Wagner, J., July 25, 1918. — The plaintiffs, Sam- 
uel G. Barger, and his wife, Margaret E. Barger, brought suit 
against the defendant for damages which they claimed they had 
sustained on account of injuries that they received by defendant's 
automobile running into Mr. Barger's motorcycle. This collision 
they allege was caused by the negligent running of defendant's 
automobile. The accident happened at the intersection of Spring 
and Ninth Streets, two very frequented streets of the City of 
Reading, and, by reason of the great travel thereon, a very 
dangerous place. The negligence alleged was the excessive rate 
of speed at which defendant ran its automobile; the failure to 
slacken speed as the operator approached the crossing, and the 
failure to sound the horn. 
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There was ample evidence to warrant the jury in finding 
that the defendant was guilty of every one of these three alleged 
acts of negligence. The jury returned a verdict in favor of the 
defendant so far as the damages of Samuel G. Barger were 
concerned, and a verdict in favor of Margaret E. Barger for 
$375- The verdict was evidently brought upon the finding that 
the defendant was negligent, and that. Samuel G. Barger was 
guilty of contributory negligence. .There was no admitted fact 
or any evidence in this case which would have warranted the 
Court in declaring as a matter of law that Samuel G. Barger 
was guilty of contributory negligence. Instead, the evidence on 
the contributory negligence of Samuel G. Barger was very 
meager. The defendant in its motion for judgrhent n. o. v. asks 
us to declare as a matter of law that Mrs. Barger was guilty of 
contributory negligence. The fact that the jury found against 
the husband does not bind the wife. The husband's negligence 
could not be imputed to her: Senft vs. Western Maryland Ry. 
Co., 246 Pa. 446 ; Wanner vs. Phila. & Reading Railway Co. 
Pa.' (not yet reported). There was no evidence of a danger so 
manifest to Mrs. Barger, the passenger, that would convict her of 
contributory negligence. 

Rule for judgment n. o. v. discharged. 



In re WEBER, Bankrupt 

Bankruptcy — Reolamatioii of Goods-— Contracts— Deliver- 

H. entered into a contract with W. to purchase a quantity of 
hosiery to be manufactured, and paid therefor in advance. A portion 
of the order was completed by W., each pair being stamped with H.'^ 
special style number, banded, boxed and packed in crates with H.'s. 
style number and crate number thereon, which were then set aside in 
the basement of W.'s mill subject to H.'s orders. An invoice covering 
the crates w€is sent to H. After shipping instructions had been re- 
ceived, but before actual shipment, W. was adjudicated a bankrupt. 
H. filed a reclamation petition, claiming the hosiery as his property. 
Held: allowing the petition that title to the hosiery had passed to H., 
and that W., after setting apart the goods for H., acted thereafter 
merely as his bailee. 

In the United States District Court; Eastern District of 
Pennsylvania. 

Petition of J. B. Hirshfeld & Co. for reclamation of 
hosiery. 

Edward Endelman for petitioner. 

T. I. Snyder and Randolph Stauffer for trustee. 

Opinion by Bertolet, Referee, July 12, 1918.— From the 
evidence I find the following facts : 
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On August 21, 1917, J. B. Hirshfeld & Company gave 
Weber & Company an order for 4000 dozen men's hosiery to 
be manufactured for delivery by November 1st, The value 
of the goods, $5000.00, was paid in advance. Orders of this 
character had been received from Hirshfeld & Company 
frequently since early in 1917 and the course m handling 
them was as follows: When made, the stockings were each 
stamped with Hirshfeld & Company's private style number 
by means of a stamp provided by Hirshfeld & Company for 
the purpose, were banded with a band bearing Hirshfeld & 
Company's private style number, boxed, packed in crates, 
with Hirshfeld & Company's name, or "J. B. H.," and a case 
number on each crate for purposes of identification, and then 
held in Weber & Company's mill subject to Hirshfeld & Com- 
pany's orders, or as the bankrupt says and which amounts 
to substantially the same thing, to await **shipping instruc- 
tions" from Hirshfeld & Company. Upon the receipt of such 
instructions, Weber & Company would in preparation to 
shipping the goods, first mark the name and address of the 
person to whom they were* to be sent, (who in most in-- 
stances was some third party to whom Hirshfield & Company- 
had sold the goods) upon the crates. They would then be 
carted to the railroad, where Weber & Company would ob- 
tain bills of lading in which Hirshfeld & Company was named 
as shipper, sending a copy thereof to Hirshfeld & Company. 
After crating and setting aside the goods Weber & Company 
would send an invoice to Hirshfeld & Company showing the 
case numbers, quantity of goods in each case and style num- 
ber of the goods set aside, and the account of Hirshfeld & 
Company which had been, credited with the advance cash 
payments would be charged with the goods. 

With reference to this particular order for 4000 dozen, 
960 dozen were finished about November 23, 1917, the stock-, 
ings having been stamped about a week earlier with Hirsh- 
feld & Company's special style number, *'7-60." They were 
banded, boxed, put in 12 crates with Hirshfeld & Company's 
style number "7-60," and a crate number similar to a num- 
ber kept in Weber & Company's books, on each crate for 
purposes of identification, were placed apart in the basement 
of the mill, subject to Hirshfeld & Company's orders, and 
an invoice dated Npvember 27 covering the crates was sent 
to Hirshfield & Company. At or before the time the good^ 
were furnished, Weber & Company had received shipping 
instructions from Hirshfeld & Company for all the 12 crates. 
They would have been shipped out of the factory to various 
consignees, had it not been for extraordinary railroad con- , 
ditions caused by the war which had. brought about the plac- 
ing of freight embargoes by the railways upon many kidtds^ 
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of goods, thus making it impossible to send such goods by 
means of these carriers except at such times as notice was 
given Weber & Company of the temporary lifting of an em-» 
bargo to a given point, when the latter would seize the op- 
portunity, address and send out a case or cases to the con- 
signees to whose shipping point the embargo may have been 
lifted, thus gradually getting the goods out of his mill. In 
this way 5 of the 12 crates were sent away between De- 
cembei; 18, 1917, and February 14, 1918, leaving 7 crates 
containing 560 dozen hosiery and worth upwards of $1000.60 
in the basement of the Weber mill at the date of the adjudica- 
tion in bankruptcy, marked and packed as above described. 

Hirshfeld & Company have presented their petition to 
reclaim these goods as their property, and this is objected 
to by the trustee on the ground that no such delivery was 
made- as gives Hirshfeld & Company property in the goods. 
On this point counsel for the trustee argues that the evidence 
shows delivery by Weber & Company to the railroad to 
have been a specified part of the contract and that until such 
delivery was made, no title passed to the trustee. 

The contract between the parties having been made after 
January* 1, 1916, the Pennsylvania Sales Act of May 19, 19il5^ 
P. L. 543 applies. Section 19 of that act provides, 

"Unless a different intention appears, the following are 
tke rules for ascertaining the intention of the parties as to 
the time at which the property in the goods is to pass to the 
buyer: x x x 

**Rule 4. First. Where there is a contract to sell un- 
ascertained or future goods by description, and goods of that 
description and in a deliverable state are unconditionally ap- 
propriated to the contract, either by the seller with the as- 
sent of the buyer, or by the buyer wirh the assent of: the 
seller, the property in the goods thereupon passes to the 
buyer. Such assent may be expressed or implied, and may 
be given either before or after the appropriation is ttiade. 

"Rule 5. If the contract to sell requires the seller to 
deliver the goods to the buyer, or at a particular place, or to 
pay the freight or cost of transportation to the buyer, or to 
a particular place, the property does not pass until thie goods 
have been delivered to the buyer or reached the place agreed 
upon. 

"Sec. 43. First. Whether it is for the buyer to take 
possession of the goods or for the seller to send them to the 
buyer, is a question depending in each case on the contract; 
express or implied, between the parties. Apart from such' 
contract, express or implied, or usage of trade to the con- 
trary, the place of delivery is the seller's place of business,, 
if he have one, and if not, his residence; x x x." 
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While these statutory provisions are in the main, de- 
claratory of the law as previously existing, they afford plain 
and succinct guides for the determination of the issue before 
us, and taken in connection with the many authorities on the 
subject, there is no real difficulty, the law having been so 
briefly codified, in applying it to the facts of this case. 

Thus there is no doubt that Weber & Company after 
finishing the hosiery by their acts unconditionally appro- 
priated the goods to the contract; that they notified the 
buyer of such appropriation by sending the latter an invoice ; 
that such appropriation was assented to by the buyer when 
directions where the goods were to be shipped, were for- 
warded; and that, in the absence of such terms of the con- 
tract contemplated by Rule 5, the property in the goods 
thereupon passed to Hirshfeld & Company. 

But the learned counsel for the trustee argues that there 
were terms in the contract requiring Weber & Company to 
deliver the goods to a particular place, viz. to the railroad 
station ; and that therefore, under Rule 5, no property therein 
passed to Hirshfeld & Company until that had been done, 
no matter what acts of appropriation had been performed 
by Weber & Company prior thereto. 

To this contention I cannot, however, agree. I can find 
no evidence which clearly and unequivocally shows that 
such delivery was a specified requirement of the contract and 
that until made no property passed. 

On the contrary the part played by the parties to the 
transaction contradicts the suggestion. After the goods 
were marked and set apart, Hirshfeld & Company assumed 
absolute dominion over them. They were subject to their 
-orders, and in execvjtion of such orders, Weber & Company 
were no longer acting as owner and seller, but as bailee for 
l^irshfield & Company, and the latter were solely responsible 
ior their future disposition. If shipping orders had never 
•come the goods would none the less have been the property 
of Hirshfeld & Company. I cannot construe the fact that 
"shipping instructions" were to be sent to and performed 
'by Weber & Company, to mean that this required "the seller 
to deliver the goods to the buyer, or at a particular place, 
etc.'* quoting the language of Rule 5, supra, in the face of 
the unconditional appropriation of the hosiery by Weber & 
Company to Hirshfeld & Company's contract, coupled with 
the other acts of the parties pursuant to their course of deal- 
ing, and especially in view of the fact that when shipped 
away the bill of lading always named Hirshfeld & Company 
as consignor. This seems to me very persuasive evidence 
that in what Weber & Company did after setting apart the 
goods to Hirshfeld & Company, they were acting in the 
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capacity of the latter's bailee,' or agent. 

Under all the facts I cannot but come to the conclusion 
that the petition to reclaim must be allowed, and an order 
entered directing the trustee, within 10 days of notice hereof, 
to turn over the goods claimed to the petitioner. 



In re WEBER, Bankrupt, (No. 2). 

In the United States District Court; Eastern District of 
Pennsylvania. 

Petition of W. H. Fairall for reclamation of hosiery. 

Harry F. Kantner for petitioner. 

T. I. Snyder and Randolph Stauffer for trustee. 

Opinion by Bertolet, Referee, July 12, 1918. — From the 
evidence I find the following facts: 

On or about December 11, 1917, Fairall bought from Weber 
& Company 2400 dozen hosiery to be manufactured, paying the 
full price, $3000.00, in advance. Owing to freight embargoes, 
the goods could not be delivered by railway, and Weber & Com- 
pany's instructions were to assort the goods, pack them, mark 
them with claimant's name or initials, and hold them for further 
orders. These orders came in a few days and were to the eflfect 
that when packed and marked, the cases should be sent to the 
Columbian Warehouse at Reading. Thereafter Weber & Com- 
pany delivered 800 dozen to the warehouse on January 31, 1918, 
and 300 dozen on February 11. As to the balance, 1000 dozen 
were on February 17 finished, assorted, packed, and marked with 
the name of W. H. Fairall on the crates, and set aside preparatory 
to their being sent to the warehouse. This would have been done 
the pext day, but on February 18, the sheriff made a levy on all 
the personal property in the mill, thus preventing any further 
disposition of the goods. Bankruptcy followed the levy, and 
Fairall now presents his petition for an order directing the trustee 
to turn over the goods to him. 

I have this day filed a memorandum of my views and en- 
tered an order in a property claim brought by J. B. Hirshfeld & 
Company in which I have come to the conclusion that property 
in the goods passed to Hirshfeld & Company, and have ordered 
the trustee to deliver them to the petitioner. While I regard the 
facts in the Hirshfeld & Company case much stronger in favor 
of the petitioner than in this, I am nevertheless of the opinion 
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that the views expressed in that case should prevail here, that 
property in the hosiery passed to Fairall when th^ goods were 
packed, marked, and set aside, and that under all the circum- 
stances an order should be entered directing the trustee within 
lo days of notice hereof, to deliver to the petitioner the property 
claimed. 



FRITCH vs. SCHAEFFER. 

Plaintiff and defendant had entered into an agreement to col- 
laborate in perfecting a self -starting device for automobiles, the plain- 
tiff engaging to furnish certain ideas he had evolved, to provide a car 
for experiments and to pay the filing fees and expenses for obtaining 
a patent; the defendant agreeing to do the mechanical work to perfect 
the device, to make application for a patent and then to assign to 
plaintiff a half interest therein. Plaintiff complied with his part of 
the contract, but defendant, after applying for a patent, refused to 
assign the half interest to plaintiff and attempted to sell the patent 
rights to a third party. Held: that an injunction should issue directing 
defendant to assign a one-half interest in the patent to plaintiff. 

In the Court of Common Pleas of Berks County : In Equity. 

No. 1158 Equity Docket, 1915. 

Bill for Injunction. • , j 

D. N. Schaeffer & Son for plaintiff. 

Walter S. Young for defendant. 

Opmioii by Wagner, J., July 30, 19 18. — 

FINDINGS OF FACT. 

I. The plaintiff entered into an agreement with the de- 
fendant, Martin R. Schaeffer, that defendant complete a wgrking 
model for an automobile self-starter, the terms of which agree- 
ment were: 

(a) Plaintiff was to give to the defendant such ideas with 
reference to said model that he had obtained through his ex- 
perience as an agent in selling and operating a certain automobile 
starter, of which the one to be worked out was to be an im- 
provement thereof. 

(b) Plaintiff was to furnish to defendant his Ford Auto- 
mobile car upon which to experiment with this automobile 
starter to be worked out. 
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(c) Plaintiff was to pay to the defendant the filing fees to 
obtain a patent for the invention in the United States Patent 
Office. 

(d) Plaintiff was to pay to the defendant his traveling ex- 
penses to Washington, D. C, incurred in making application for 
patent. 

(e) Defendant was to do the actual mechanical work upon 
the self-starter. 

(f) Defendant was to make application for and take out 
the patent in his own name. 

(g) Defendant was then to transfer or assign to the plaintiff 
a one-half interest in said patent. 

2. Plaintiff has complied with the terms of this contract as 
set forth in a, b, c and d of the first finding of fact. 

3. On July 13, 1915, defendant made application in his own 
name to the Commissioner of Patents, at the Patent Office of 
the United States, for the exclusive right to manufacture and 
sell automobile starting apparatus, said application being marked 
Series 1915, No. 39,651. 

4. Defendant refuses to assign to plaintiff the one-half in- 
terest in aforesaid application for patent.^ 

5. Defendant has offered for sale and has attempted to sell 
the rights to said automobile starting apparatus and the applica- 
tion for said patent, to a third party. 

DISCUSSION. 

The only dispute in this case is as to the exact terms upon 
which- the defendant was to assign to the plaintiff a one-half in- 
terest in the patent applied for. It is admitted that the applica- 
tion for the patent was to be in the name of .the defendant and 
that defendant was then to assign a one-half interest. It is fur- 
ther admitted that the plaintiff was to pay for the filing fees and 
the expenses to Washington, and that he has done so. Plaintiff's 
testimony is that he furnished his car to the extent that was 
necessary. Henry Focht, defendant's witness, testified that he 
saw Mr. Fritch bring his car to the place where defendant was 
working on the self-starter ; that he knew they were working on 
it, and that the car was left there to experiment with. De- 
fendant's contention is that at times when the car was needed 
for experimental purposes it was not furnished by plaintiff. The 
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other matter of dispute relates to materials. It is admitted that 
the plaintiff did furnish some of the material. He, however, tes- 
tified that in the agreement to perfect this self-starting device, 
nothing was said with regard to furnishing material as claimed 
by the defendant. In these two matters we find in favor of plain- 
tiff's contention. 

CONCLUSIONS OF LAW. 

1. Plaintiff is entitled to a decree to perpetually restrain the 
defendant from making an assignment, sale or transfer of plain- 
tiff's one-half interest in and to said patent or invention to any 
person other than the plaintiff. 

2. The defendant be ordered and directed to execute to plain- 
tiff an assignment and transfer of the one-half interest in said 
patent. * 

3. The costs of this proceeding shall be paid by the de- 
fendant. 

AND NOW, July 30, 1918, the Prothonotary is directed to 
enter a decree nisi in accordance with the foregoing decision and 
forthwith to give notice thereof to the parties or their counsel of 
record, sec. reg. 
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In re FIES, Bankrapt. 

[iandlord and Tenant — Banknii>tcy of Tenant — Surrender of Premises 
by Trustee— Bent Claim. 

S., the owner of premises occupied by the bankrupt, presented a 
claim for $75 against the estate for rent for 3 months to February 1, 
1918, at which time he had accepted a surrender of the premises from 
the trustee. The trustee defended on the grround that S. had issued a 
distress warrant against the bankrupt's exempt property and had 
recovered $100. and had therefore been paid. S. contended that under 
the terms of the lease the rent for the remainder of the term to April 
1, 1920, became due and payable by the bankruptcy, and that the 
distress had been based on that claim. Held: disallowing the claim, 
that when the landlord accepted a surrender of the premises he ter- 
minated the lease and the money realized on the distress must be 
applied to the rent due at that time. 

Bankruptcy — Landlord's Claim for Unexpired Term of Lease^— Accept- 
ance of Surrender. 

It is true that under the law of Pennsylvania a provision in a 
lease that the whole rent for the unexpired term should, in case of 
bankruptcy, at once become due and payable, may be enforced to the 
extent of giving the landlord priority for one year's rent, but such right 
is limited to cases where the landlord refuses the trustee's offer to 
surrender the premises and has never taken possession. 

In the District Court of the United States; Eastern Dis- 
trict of Pennsylvania. 

Claim of Ammon Y. Schmeck for rent. 

Cyrus G. Derr for claimant. 

Robert G. Bushong for trustee. 

Opinion by Bertolet, Referee, August 28, 1918.— The 
claim of Ammon Y. Schmeck, owner of premises occupied 
by the bankrupt, for rent from Nov. 1, 1917, to Feb. 1, 1918, 
(when the landlord accepted a surrender of the premises 
from the trustee), at $25.00 per month, or $75.00, has been 
presented. It appears that on Feb. 7, 1918, after accepting a 
surrender from the trustee, the landlord made a distress upon 
property of the bankrupt set apart to him as exempt and 
remaining upon the premises, for the collection of rent due. 
The distress was, however, released by payment to the land- 
lord of $100.00 and costs. This was more than the rent due 
and owing by the trustee for occupation of the premises 
prior to the surrender. The landlord claims to be entitled 
nevertheless to have distributed to him the amount of his 
claim as an expense of administration, cm the ground that 
the distress was made for the rent for the entire term of 
the lease, to April 1, 1920, $725.00, which under the terms 
of the lease had by the lessee's bankruptcy fallen due, and 
that the $100.00 accepted when the distress was released, 
was in settlement only of the bankrupt's liability for the rent 
due for the unexpired term, excluding such amounts as 
might be due from the estate in payment of the trustee's use 
and occupation. It is true that under the law of Pennsyl- 
vania the provision in the present lease that the whole rent 
for the unexpired term should, in case of bankruptcy, at 
once become due and payable, may be enforced to the extent 
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of giving the landlord priority for one year's rent (In Re 
Keith-Gara Co., D. G. Pa., 29 A. B. R. 466; 203 Fed. 585; 
affirmed by G. G. A. 3d Gir. 32 A. B. R. 435; 213 Fed. 450), 
but it must be noted that such right is limited to cases where 
the landlord refuses the trustee's oflfer to surrender the 
premises and has never retaken possession. Thus in Re 
Winfield Mfg. Go. 15 A. B. R. 24 (D. G. Pa.) 'the court said, 
"The present claimant accepted a surrender of the premises 
on May 10th and has since that date been in exclusive pos- 
session. He has been paid in full all the rent that was due 
when the petition in bankruptcy was filed x x. By accept- 
ing the surrender he assented to the position that the lease 
had been brought to an end by the proceedings in bank- 
ruptcy, x X." (See also Wilson vs. Trust Go. 8 A. B. R. 
169, 114 Fed. 743; South Side Trust Go. vs. Watson, 29 A. 
B. R. 446, 200 Fed. 50). 

I am of the opinion that when the landlord here accepted 
surrender of the premises he terminated the lease and any 
money realized by him on his distress must be applied to 
the rent due to that time. This sum is in excess of any claim 
he may have had against the estate, and having been paid 
in full, my conclusion is the claim should be denied. 



LANDIS' ESTATE. 

Wills — Stipulation as to JExecutor's Ck>inpeiisatioii — Additional .Oom- 
pensation — ^Exoei>tional Servloes. 

The general rule that where an executor accepts the office with 
knowledge of a provision in the will fixing his compensation, lie is 
ordinarily bound thereby, is not controlling where it appears that at 
the time of the acceptance of the trust the estate appeared solvent and 
easy of settlement, but that upon the death of the co-executor unex- 
pected difficulties arose resulting in litigation in New York State, 
which, solely by reason of accountant's efforts, grreatly benefited the 
estate. Such a case presents an exception to the general rule and 
additional compensation should be allowed. 

Decedents* Estate*— Ck>iinsel Fees. 

Where counsel for the accountant conducted extensive litigation 
in another state involving the establishment of the estate's claim 
against a deceased debtor's estate and the sale of various pieces of 
real estate to enforce the judgments recovered, resulting in the estate 
receiving a fund of $25,000, a counsel fee of $1,800 for the litigation 
is reasonable and wilV be allowed. 

In the Orphans' Court of Berks County. 

D. N. Schaeffer & Son for Ida M. Martin, a legatee. 

Cyrus G. Derr and B. Y. Shearer for accountant. 

Opinion by Schaeffer, P. J., September 21, 1918.— The de- 
cedent died testate and married, on the 27th day of March, 1915, 
leaving to survive him a widow, Malinda Landis, and issue. By 
his last will and testament, he gave the residue of his estate to 
his said widow for her lifetime or widowhood, "she to have and 
receive all the rents, issues and profits of said estate during said 
time." 
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The account, which is the second, contains principal personal 
assets, and income, both real and personal. Of principal, the 
balance for distribution is shown to be $17,797.73; and of in- 
come, $740.88, personal, and $26.12, real. 

Accountant submits to be surcharged in the principal fund, 
$1,623.58, balance of cash recovered in certain legal proceedings, 
in New York State, against the estate of D. B. Martin, deceased. 
D: B. Martin, at decedent's death, either directly or through notes 
on which decedent had been surety, was found to be indebted to 
this estate for something over $23,000.00. Shortly after, the 
debtor died, and the executrix here proceeded to collect for this 
estate. She discovered property of D. B. Martin, at Riverhead, 
Long Island, and secured judgments against it by the proceedings 
referred to. On these judgments certain properties were sold. 
Of two, part of the proceeds are accounted for in a supplementary 
statement filed at the audit, and showing a balance of $1,623.58, 
which is the subject of the surcharge already mentioned. Ac- 
countant also received as part of the purchase price of one of 
the properties a mortgage of $7,000.00. Being a personal asset 
of this estate in her hands, she will be surcharged with this mort- 
gage also. The name of the mortgagor does not appear, but for 
the purposes of this adjudication it will be known as the River- 
head property mortgage, and will be impounded in her hands for 
future accounting. 

At the audit, Ida M. Martin, a daughter and legatee, ob- 
jected to several credits for counsel fees and accountant's com- 
pensation. The supplementary account of moneys recovered by 
proceedings against the Riverhead property of D. B. Martin, 
deceased, in New York, shows that counsel there took credit for 
$1,800.00 for services, and this credit is objected to. No testi- 
mony was offered to sustain the credit; nor was any offered 
against it. Local counsel for the estate, however, briefly set out 
the extent of the services performed, and the results achieved, 
and his statement, which appears in the notes, is part of the 
record. For present purposes, it is probably sufificient to say that 
the services appear to have been, not only considerable, but 
valuable. At any rate, the result has been the addition of some- 
thing like $25,000.00 to the assets of this estate ; and having that 
particularly in mind, the Court, without anything more against 
the charge, is of the opinion that it should be sustained. 

The other credit objected to is for $1,118.56, accountant's 
compensation, on the ground that it exceeds the amount spe- 
cifically fixed in the will. By the sixth item of the will, the 
compensation of the executors is fixed at $500.00. 

There seems to be no doubt about the general rule : "Where 
an executor accepts the office with knowledge of a provision in 
the will fixing his compensation, he is ordinarily bound thereby :" 
Hay's Appeal, 83 Pa. 296; Lennig's Estate, 5? Sup. Ct., 596. 
This settles the question with respect to all ordinary cases; and 
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the decisions show that in all such cases the rule has been strictly 
enforced. At the same time, it does seem to imply an exception. 
Ordinary cases only are specified by the rule. Nothing, however, 
is said about extraordinary cases ; and that these should be treated 
as exceptions was undoubtedly in the Court's mind in deciding 
Hay's Appeal, supra. For while the point did not arise there, 
the Court clearly implied the existence of cases, open to discus- 
sion, **of an exceptional character, such as insolvency of the 
estate, or the presence of extraordinary circumstances." 

It is on this exception to the' rule that the accountant bases 
her claim for compensation above what the will allows. She is 
the widow of the decedent ; and when she accepted the executor- 
ship under the will, there can be no doubt that it gave her no 
inkling of the true state of her husband's affairs. When he wrote 
the will, and fixed the compensation, hie evidently regarded him- 
self the possessor of an adequate estate. When he died, the 
widow found herself appointed co-executor with decedent's son- 
in-law, D. B. Martin, and the settlement of the estate apparently 
presented no difficulties. Subsequently her co-executor died ; and 
then a very different state of affairs developed. The assets were 
not large; and what there were turned out exceedingly difficult 
of conversion. Moreover, large claims, growing out of decedent's 
endorsement of his deceased son-in-law and the accountant's co- 
executor, were presented against the estate ; and in order to pro- 
tect her husband's estate and to meet the new demands made 
upon it, accountant soon became involved in litigation in New 
York State, to hiarshall funds. When, consequently, the duties 
of administration had fallen entirely upon her, the estate, under 
the new developments, certainly did not appear to be solvent, and 
if it has since become so — which by no means is certain — it is 
due jolely to accountant's efforts. 

*While, therefore, the Court is reluctant to deviate from the 
direction of the will with respect to her compensation, it feels 
that her claim for extraordinary services is reasonable. After 
her co-executor died, and the administration fell entirely upon 
her, we think a situation developed that took it out of the class 
of ordinary cases. It would thus seem to constitute an exception 
to the general rule ; and in this connection it may be well to quote 
from Guien's Estate, 1 Ash, 317 : "It is a bad rule that will not 
work both ways, and if the insolvency of the estate would defeat 
a liberal allowance tor care and trouble given by the testator to 
the executor, it must leave the executor free to claim a sum 
beyond that fixed by the will, where the justice of the case de- 
mands that he should have it." Under these circumstances, the 
credits for accountant's compensation are allowed. 

END OF VOLUME X. 
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ACTS OF ASSEMBLY CONSTRUED. 

1772, March 21, Sec. 12, 1 Sm. 373. Landlord and Tenant. 

YOUNGERMAN vs. CHRIST, 16. 
1818, March 10, Sec. 1, 7 Sm. 79. Real Estate. IN RE FISHER'S 

PETITION, 52. 
1832, March 29, Sec. 12, P. L., 192. Guardians. SPENCER'S 

EST, 171. 

1859, April 6, P. L. 387. Service. NOLDE vs. NOLDE. 1. 

1860, March 31, Sec. 50, P. L. 442. Breaking- and Entering. 

COM'TH vs. HEISLER, 102. 
1863, December 14, P. L. 1125. Landlord and Tenant. YOUNG- 
ERMAN vs. CHRIST, 16. 
1887, May 23, Sec. 5, P. L. 159. Evidence. O'REILLY ET AL. vs. 

READING TRUST CO., TRUSTEE (No. 1), 39. 
1887, May 23, Sec. 5 (e), P. L. 159. Evidence. BEAM, EX'X., vs. 

RICHARD ET AL., 62. 
1893, June 8, P. L. 344. Married Women. KNECHT vs. KNECHT, 

125. 
1903, March 27, Sec. 1, P. L. 102. Bigamy. COM'TH vs. FREY, 

22. 
1905, March 10, P. L. 35. Costs, Duplication of Indictments. 

COM'TH vs. POTTEIGER, 180. 
1905, March' 31, P. L. 87. Landlord and Tenant. POULTON 

ET AL. vs. ELY, 48. 
1905, April 10, P. L. 135. Landlord and Tenant. YOUNGER- 
MAN vs. CHRIST, 16. 
1907, May 23, P. L. 227. Service. NOLDE vs. NOLDE, 1. 
1909, April 1, P. L. 87. Intestacy. KIRBY'S EST., 94. 
1911, May 11, Sec. 2, P. L. 279. Exceptions. QUINTER vs. 

QUINTER, 87. 
1913, March 27, P. L. 14. Married Women. KNECHT vs. 

KNECHT, 125. 
1913, May 28, P. L. 358. Equity Practice. YODER vs. HERT- 

ZOG, 206. 
1913, May 28, P. L. 358. Equity Practice. HARTGEN vs. 

HARTGEN, Adm'r, 208. 
1913; May 28, P. L. 371. Township Supervisors. ROTHERMEL 

vs. SUPERVISORS OF MUHLENBERG TWP., 183. 
1913, July 7, P. L. 672. Automobiles. BELL vs. JACOBS, 149. 
1913, July 21, P. L. 867. Service. NOLDE vs. NOLDE. 1. 
1915, May 14, P. L. 483. Practice Act. EGE vs. ARNOLD, 177. 
1915, June 2, Sec. 301, P. L. 736. Workmen's Compensation. 

HEMMING vs. P^ISHER. 119. 
1917, June 7, Sec. 59, P. L. 329. Fiduciaries Act. SPENCER'S 

EST, 171. 

ADOPTION. 

1. Contracts to Adopt by Husband Without Consent of Wife. 
LAZOS vs. MULL (No. 2), 210. 
AFFIDAVITS OF DEFENSE (See Practice, C. P.) 
APPEALS. 

1. Alderman's Judgment — ^Plea — ^Practice Act of 1915. EGE 

vs. ARNOLD, 177. 
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2. Jurisdiction of Alderman — Suit for Damages to AutomobUe. 

MERTZ vs. GREENWICH TWP., 118. 

ASSIGNMENTS. 

1. Ck>llaterai Instead of Absolute — Mistalce. MANWILLER vs. 
MANWILLrER, ADMX (No. 2), 225. 
ATTACHMENTS. 

1. Gate Receipts of Baseball Games — Players' Salaries. 

L, the owner of the Reading Baseball Club of the Atlantic 
League, became indebted to B for the board of his players. B 
attached the gate receipts of a game, and recovered his claim 
therefroiyi. H and others, players of the club, sued the constable 
for damages, claiming that the gate receipts belonged to the play- 
ers. The evidence showed that they were under contract with L#, 
who leased the grounds, paid the rental and furnished the bats, 
uniforms and other paraphernalia. The players contended that 
on the day of the attachment they had decided that they would 
not play for L. and that the gate receipts should belong to them. 
The jury found a verdict for the defendant. Held: that the play- 
ers were employees of L and that their decision to appropriate the 
gate receipts was of no efltect in the absence of evidence showing 
that their contracts with L entitled them to do so. Rule for new 
trial discharged. HART vs. DICKINSON, 17. 

AUTOMOBHiES. (See also Negligence). 

1. City Ordinances — Traffic Rules — ^Automobile Act 7 July, 191S, 
P. li. 672 — Conflict. 

A city traffic ordinance requiring all vehicles to keep to the 
right of the centre of the street in the direction in which they are 
going and directing how turns into crossing streets shall be made, 
is not in conflict with the Automobile Act of 7 July, 1913, P. L. 
672, which provides that "no city . . . shall adopt, enforce 
or maintain any ordinance, rule or regulation contrary to or in- 
consistent with the terms of this act." BELL vs. JACOBS, 149. 

BANKRUPTCY. 

1. Landlord and Tenant — Surrender of Premises by Trustee — 
Rent Claim. 

. S, the owner of premises occupied by the bankrupt, presented a 
claim for $75 against the estate for rent for 3 months to February 
1, 1918, at which time he had accepted a surrender of the prem- 
ises from the trustee. The trustee defended on the ground that 
S had issued a distress warrant against the bankrupt's exempt 
property and had recovered $100, and had therefore been paid. 
S contended that under the terms of the lease the rent for the 
remainder of the term to April 1, 1920, became due and payable 
by the bankruptcy, and that the distress had been based on that 
claim. Held: disallowing the claim, that when the landlord ac- 
cepted a surrender of the premises he terminated the lease and 
the money realized on the distress must be applied to the rent 
due at that time. IN RE FIES, BANKRUPT, 241. 

2. Landlord's Claim for Unexpired Term of Lease— Aooeptanoe 
of Surrender. 

It is true that under the law of Pennsylvania a provision in a 
lease that the whole rent for the unexpired term should, in case 
of bankruptcy, at once become due and payable, may be enforcecf 
to the extent of giving the landlord priority for one year's rent, 
but such right is limited to cases where the landlord refuses the 
trustee's oflter to surrender the premises and has never taken 
possession. IN RE FIES, BANKRUPT. 241. 
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3. Reclamation of Goods — Contracts — ^Delivery. 

H entered into a contract with W to purchase a quantity of 
hosiery to be manufactured, and paid therefor in advance. A 
portion of the order was completed by W, each pair being 
stamped with H's special style number, banded, boxed and packed 
in crates with H's style number and crate number thereon, which 
were then set aside in the basement of W's mill subject to H's 
orders. An invoice covering the crates was sent to H. After ship- 
ping instructions had been received, but before actual shipment, 
W was adjudicated a bankrupt. H filed a reclamation petition, 
claiming the hosiery as his property. Held: allowing the peti- 
tion; that title to the hosiery had passed to H, and that W, 
after setting apart the goods for H, acted thereafter merely as 
his bailee. IN RE WEBER, BANKRUPT, (No. 1), 233. 

BlliliS AND NOTES. 

1. Negotiable Insftmments — Accommodation Maker— Liability 
to holder in Due Course. 

Where the holder of a promissory note for value sues the maker 
thereof, evidence of an agreement between the maker and payee 
that the latter should alone be responsible, is insufl!icient to pre- 
vent judgment, the plaintiff having no knowledge of the agree- 
ment. BRENDLrE vs. SCHMEHL. 105. 

2. Promissory Note Made to Executrix Individually — ^Pleading. 

BEAM, EX'X, vs. RICHARD, 62. 

CITY ORDINANCES. 

1. Traffic Rules— Automobile Act — Conflict. BELL vs. JACOBS, 
149. 

CONTRACTS. 

1. Adoption — Husband and Wife. 

A husband cannot bind his wife to the adoption of a third 
party, with all its legal consequences affecting her property, with- 
out her assent; and where a plaintiff in a bill in equity bases his 
right to a decree upon a contract by both husband and wife to 
adopt him, and proves only an engagement by the husband, the 
action necessarily fails. LAZOS vs. MULL, (No. 2), 210. • . 

2. Bankruptcy — Reclamation of Goods Made on Contract — ^De- 
livery. IN RE WEBER, BANKRUPT, (No. 1), 233. 

3. Base Ball Players — Gate Receipts — ^Appropriation of Gate 
Receipts. HART vs. DICKINSON, 17. 

4. Contemporaneous Oral A^iieement as Inducing Cause for 
Signing Written Instrument — Charge to Jury — !Evidence. 

Where the evidence of the oral contemporaneous agreement as 
the inducing cause for the signing of a written contract is clear, 
precise and indubitable, is not contradicted, and is such as would 
have convinced the Court sitting as a chancellor, a new trial will 
not be granted, though the Court in its charge to the jury omitted 
to instruct them that the evidence to prove the oral agreement 
must be "clear, precise and indubitable." DULUTH SUPERIOR 
MILLING CO. vs. SHANEMAN, 19. 

5. Contract to Adopt Child — Consideration. GRUBER'S 
EST., 68. 
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6. Fraud — Undue Influence-— Parents and Children. 

Business dealings between parents and children and other near 
relatives are not per se fraudulent, but must be treated as are 
dealings between ordinary debtors and creditors, and where the 
bona fides of their transaction is attacked, the fraud alleged must 
be clearly proved. Where, however, that which invalidates the 
transaction is clearly proved (and the undue exercise of influence 
springing from the confidential relation is practically indistin- 
guishable from fraud) that rule is obviously satisfied. O'REILLY 
vs. READING TRUST CO., TRUSTEE, (No. 2), 91. 

7. Husband and Wife — Question for Jury. KNECHT vs. 
KNECHT. 125. 

8. Life Insurance PoUcies — ^Assi^nment for Value — Option to 
Repurchase— Death of Assured. 

Where, in the liquidation of the assets of a bankrupt, a policy of 
insurance upon his life is sold at its then surrender value, and the 
purchaser promises to return the policy to the bankrupt upon re- 
imbursement for its cost, but the former dies without having 
brought back the policy, his personal representative has no stand- 
ing to claim the difference between its proceeds and the former 
sale price. The option to redeem contemplated a policy of an 
undetermined value, which it remained during the bankrupt's 
lifetime, not a policy of a determined value which it became after 
his death. The option, therefore, ended with his death and did not 
enure to his personal representative. MANWILLER vs. MAN- 
WILLER, Adm'x (No. 2), 225. 

9. Mining Iron Ore on Royalty — Implied Contract to Mine Witli 
Diligence — Minimum Royalty as PenaJty or Liquidated Damages. 

Where the right to mine iron ore or other minerals is granted 
in consideration of the reservation of a certain proportion of the 
product to the grantor, the law implies a covenant on the part 
of the grantee to work the mine in a proper manner and with 
reasonable diligence, so that the grantor may receive the com- 
pensation or income contemplated when the agreement was en- 
tered into, and a consequent liability for damages for non-per- 
formance; where, iiowever, the parties expressly agree for a 
minimum annual output and payment, and the contract itself 
shows that in the intention of the parties the minimum royalty 
was to be considered as liquidated damages and not as a penalty, 
the rule does not prevail, and a failure to mine the ore is no basis 
for a claim for damages beyond the minimum royalty agreed 
upon. SOUTH MOUNTAIN LAND CO. vs. P. & R. COAL & IRON 
CO., 30. 

10. Patent Rights — Injunction. 

Plaintiff and defendant had entered into an agreement to col- 
laborate in perfecting a self-starting device for automobiles, the 
plaintiff engaging to furnish certain ideas he had evolved, to 
provide a car for experiments and to pay the filing fees and ex- 
penses for obtaining a patent; the defendant agreeing to do the 
mechanical work to perfect the device, to make application for a 
patent and then to assign to plaintiff a half interest therein. Plain- 
tiff complied with his part of the contract, but defendant, after 
applying for a patent, refused to assign the half interest to plain- 
tiff and attempted to sell the patent rights to a third party. 
Held: that an injunction should issue directing defendant to assign 
a one-half interest in the patent to plaintiff. "FRITCH vs. 
SCHAEFFER, 238. 
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11. Personal Property — Sale After Inspection — Delivery — ^At- 
tempted Rescission for Defect in Quality — Judgment n. o. v. 

Plaintiffs sued to recover the contract price of 200 barrels of 
potatoes. Defendants contended that they had bought the pota- 
toes from sample barrels, and that the potatoes shipped were of 
inferior quality and were for that reason refused. Defendants' 
testimony showed that their agent called at plaintiffs' receiving 
station in Philadelphia, where he saw a car of potatoes containing 
probably 200 barrels; that he examined them, opening four or five 
of the barrels, and found their condition and quality excellent; 
that he was told by plaintiffs' agent that the potatoes in the car 
were supposed to be "of one mark of potatoes, R. I." that he then 
purchased 200 barrels of these potatoes and received from plain- 
tiffs a slip evidencing the purchase; and that defendants* agent 
ordered the railroad company to ship the potatoes to defendants 
at Reading, attaching the slip to the bill of lading to enable the 
railroad company to get the potatoes from plaintiffs. The jury 
found a verdict for defendants. On rule for judgment n. o. v., 
Held: that the potatoes were not bought by sample but upon 
inspection; that there was no evidence that the potatoes delivered 
were not the potatoes purchased; that defendants' evidence 
showed a delivery in Philadelphia at the time of the purchase and 
that defendant had no right to rescind for breach of warranty of 
quality, had there been one, but could only claim damages there- 
for; and that plaintiff was entitled to judgment n. o. v. ED- 
MUNDS vs. PERPETUA, 200. 

12. Public Senice Commission — Approval of Contract — Juris- 
diction of Court. 

The fact that a certificate of approval of the contract had been 
granted by the Public Service Commission does not take away 
the jurisdiction of the Court nor prevent its inquiring into the 
validity of the contract. The powers of the Public Service Com- 
mission are administrative, not judicial. ROTHERMEL vs. 
SUPERVISORS OF MUHLENBERG TWP., 183. 

13. Purchase of Shares of Stock — ^Misrepresentations — Rescis- 
sion — Notice and Tender — Equity. 

Plaintiff filed a bill in equity to annul a contract to purchase 
5,000 shares of stock ^from defendants for cash and securities, 
alleging misrepresentations on the part of the president of the 
company. Defendants contended that the plaintiff was not en- 
titled to a decree because he had failed, before instituting the 
suit, to give notice of his rescission of the transaction and to offer 
a return or make a tender of the stock certificates. Held: that 
under the circumstances of the case the plaintiff was not pre- 
cluded from maintaining his bill by reason of want of notice of 
rescission or tendex. 

While, in actions of law, the rule is that notice and tender are 
ordinarily necessary to susta,in a proceeding, unless the subject 
matter thereof is utterly worthless, yet in equity the rule does not 
attain with the same rigor as at law, because a decree can nearly 
always be framed in such manner as to insure justice. In so far 
as rescission and notice thereof are concerned, the institution of 
the suit and service of process may themselves be treated as 
amounting to such. MEINIG vs. INTERNATIONAL MONEY 
MACHINE CO., (No. 1), 33. 

14. Receipt "in Full for All Claims" — ^Conclusiveness. SCHNA- 
DER vs. LrlEVER, 223. 

15. Sale Conditional Upon Gi^ini? Satisfaction to Purchaser. 

At the audit of the account of the Receiver of S. Company, an 
insolvent manufacturer of motor cars, the V. Co. asked allowance 
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of its claim for the cost of making a number of gear-shift devices 
alleged to have been contracted for by the company for installa- 
tion on its cars. The preponderance of the evidence showed that 
the contract was conditional upon the device proving satisfactory 
on the cars, and that it had proven unsatisfactory. Held: that the 
auditor properly disallowed the claim. S. G. V. COMPANY vs. S. 
G. V. CO., (No. 1), 213. 

16. Time as of the Essence of the Contract — ^Waiver. 

If time is made of the essence of a contract, it may be waived 
by the conduct of the purchaser; and if the time is once allowed 
to pass and the parties go on negotiating for completion of the 
purchase, then time is no longer of the essence of the contract. 
STROUT SHOE CO. vs. I. BEAR & CO., 27. 

17. Unauthorized Return of Merchandise — I>elivery to Railroad 
Company. 

Where a purchaser of goods has by his actions waived time as 
of the essence of the contract and accepts the goods, he cannot, 
on a suit for the price, defend on the ground that he returned the 
goo-ds, unless he proves delivery to and receipt of the goods by 
plaintiflt. Delivery to a railroad company is not sufficient. 
STROUT SHOE CO. vs. I. BEAR & CO., 27. 

18. Written Instruments — Mistake^-^Collateral Assignment In- 
stead of Absolute Assignment. 

Plaintiff sued defendant to recover the amount of a policy of 
insurance on the life of defendant's decedent, which he alleged 
had been assigned to him for value by decedent. The assignment 
on its face purported to be as collateral security for present and 
future indebtedness, but the testimony showed that an absolute 
assignment had been intended by the parties, but that by mistake 
the wrong printed form had been used, the error not being dis- 
covered until after decedent's death. Held: that the jury properly 
found for plaintiff. MANWILLER vs. MANWILLER, ADM'X 
(No. 2), 225. 

19. Written Instruments — ^Rescission by Agreement and Substi- 
tution of New Contract — ^Requisites of Proof. 

Where plaintiff alleges the revocation by parole agreement of a 
written lease for a term of years and the substitution of a verbal 
lease from month to month, the testimony upon which he relies 
must be clear, precise and indubitable, and must be corroborated 
by another witness or by proof of confirmatory attending circum- 
stances. DI PIETRO vs. SAUL, 230. 

CORPOR:\TIONS. 

1. Fire Insurance— -Payment of Premium by Presidents— Fire 
Ix>ss — ^Right to Insurance Money. 

In May, 1914, policies of insurance held by the R. Company 
upon its property expired. Renewals were made out by the in- 
surance agency and delivered to Charles Reichart, president of 
the company. The company was without funds to pay for the 
renewals which remained unpaid for but uncancelled and in force 
until June 20, 1914, when Charles Reichart, with a view to the 
protection of his and his son's claims against the company, paid the 
premiums and had the policies marked "Loss, if any, payable to 
Charles Reichart and Isaac Reichart, judgment creditors as their 
interest may appear." This was done without the knowledge or 
consent of the board of directors. A fire destroyed the property 
and Reichart collected the insurance. Held: that the transaction 
was a taking out on June 20, of insurance on the company's 
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property by Charles Reichart for the benefit of himself and his 
son, which the company had no claim upon, except in so far as 
there may be a surplus in Reichart's hands over and above their 
just claims against the company. SNYDER vs. REICHART 
CLEANING & DYEING CO., (No. 2), 156. 

2. Fire Insurance— Renewal of Policies — ^Payment of Premium 
by President and Unauthorized Assignment to Himself. 

Policies of insurance on the property of a corporation being 
about to expire, R, president of the corporation, renewed the 
policies in the name of the corporation, paid the premiums him- 
self and, being a creditor of the corporation, had a clause at- 
tached to the policies by the insurance companies, >naking the 
loss payable to himself and bis son. juilgment note creditors, as 
their interests may appear. Subsequently a loss occurred and R 
made settlement with the insurance companies, the money he 
received being less than the money owed him by the corporation. 
A stockholder and creditor filed a bill In equity against the corpo- 
ration and R, asking that a receiver be appointed; that the loss 
clause in favor of R be declared null and void, and that R be 
compelled to account to the receiver of the corporation for the 
insurance money collected. The Court appointed a receiver. 
Held: that R could not be compelled to surrender the insurance 
money except upon re-payment to him of the whole amount due 
him from the corporation; but that he should file an account in 
order to determine whether there was any balance due the corpo- 
ration after payment of its indebtedness to R. SNYDER vs. 
REICHART CLEANING & DYEING CO., (No. 1), 81. 

3. Insolvency — Receivership — Audit of Acxjouiit of Rec<*ivei' — 
Claim by Company Substantially Identical With Insolvent Corpo- 
ration. 

At the audit of the account of the Receiver of the S. G. V. Co., 
a Pennsylvania corporation created for the manufacture of motor 
cars, the S. G. V. Company, a Delaware corporation, presented a 
claim for $146,000, being for moneys alleged to hwe been loaned 
the Pennsylvania corporation upon its notes. The evidence indi- 
cated that from the time of the formation of the Delawar*^ corpo- 
ration in 1911 until the appointment of the Receiver for the Penn- 
sylvania corporation, the latter was at all times coiitroiled and its 
affairs conducted by the former; that its property and assets held 
in its name were in fact purchased and owned by the 'Delaware 
corporation; and that the business of the manufacuire and sale 
of automobiles at Reading was not even nominally conducted by 
the Pennsylvania corporation, but was in every particular man- 
aged, controlled and conducted by the board of directors of the 
Delaware corporation at its monthly meetings. The evidence also 
showed that the Delaware corporation was not registered in 
^Pennsylvania. Held: that the master properly disallowed the 
claim. 

The Delaware corporation "not only acquired the control and 
property of the Pennsylvania corporation, but it used and oper- 
ated that corporation as an adjunct or instrumentality for the 
accomplishment of its own purposes, creating a substantial identity 
between the two, which, in order to the administration of justice 
and equity and the avoidance of palpable fnjustice and inequity, 
must be deemed to render insignificant their artificial separate 
personalities. When the Delaware corporation put its money 
into the Pennsylvania corporation, it put it into its own enterprise, 
as owner of the Pennsylvania corporation and business, not into 
another's enterprise by way of loan as a creditor dealing with a 
debtor. What it chose to call these supplies of money is of no 
serious moment. The law pays little heed to the label parties put 
upon their transactions." S. G. V. COMPANY vs. S. G. V. Co., 217. 
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4. Receivers — Pending Suits. 

A judicial proceeding instituted before the appointment of a 
receiver aifd pending at the time of his appointment does not 
abate, if the receiver makes no objection to its going on. It may, 
with his assent, be prosecuted for his benefit in the name of the 
original party, or he may apply to the Court tb be made a party 
to it, and continue it himself as such. In one way or another he 
has a right to control it so long as it has not been carried to final 
decree. SNYDER vs. REICHART CLEANING AND DYEINO 
CO., (No. 1), 81. 

5. Sales of Capital Stock — ^Fraud by Pre^dent — Responsibility 
of Corporation. 

A corporation is responsible for a fraud practised by its presi- 
dent in a sale of stock, in the sense that it cannot be permitted 
to retain the benefits of the transaction. MEINIG vs. INTER- 
NATIONAL. MONEY MACHINE CO., (No. 1), 33. 

\ 

6. Stock Purchases — ^Misrepresentations — ^Injury to Purchaspr. 

Where a person is induced to buy stock in a corporation on 
representations that all but a small portion of the price paid 
would go into the treasury of the corporation and be used for its 
purposes, and it subsequently appears that 45% of the purchase 
price was diverted from the treasury to the company's fiscal 
agent, a financial detriment to the plaintiff as a stockholder 
of the company results. MEINIG vs. INTERNATIONAL MONEY 
MACHINE CO., (No. 1), 33. / 

COSTS. 

1. Costs — Duplication — Act 10 March, 1905, P. L. 35. 

P, treasurer of a lodge, was convicted on two indictments for 
embezzlement of moneys received by him from members in pay- 
ment of dues. Each indictment contained three counts, each 
count specifying one act of embezzlement. The evidence showed 
that the lodge met once a month at which time the treasurer 
should have reported all collections for the preceding month; 
and that of the six sums embezzled, two had been received in 
January, two in March and two in June, the whole within the 
space of six calendar months. 

On exceptions to taxation of costs. Held: that the time of em- 
bezzlement was the time when defendant should have reported 
the receipt of these sums at the regular meetings of the lodge, 
and there being but three acts of embezzlement within the space 
of six months, but one bill of indictment was necessary; and that 
under Act 10 March, 1905, P. L. 35, cpsts should be allowed in but 
one case. COM'TH vs. POTTEIGER, 180. 

CRIMINAL LAW. 

1. Bis:amy — Common Law Man'ia^e — Evidence — Question for 
Jury. 

Defendant was convicted of bigamy, it being charged that he 
contracted a second marriage while his common law wife was 
'still living. To prove the common law marriage, evidence was 
adduced to show that they had lived together for 20 years, were 
always known as Mr. and Mrs. Granville Frey, had joined church 
together, had their child baptized under the name of Frey, and 
were reputed to be man and wife in every community in which 
they lived. It was also shown that shortly after they started liv- 
ing together defendant obtained a divorce from his then wife, 
whereupon they changed their relations to that of man and wife, 
and thereafter defendant always called her his wife; that he told 
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her it Aras not necessary to go to a minister; that before the birth 
of their child, she wanted to have a marriage ceremony per- 
formed, but defendant said it was not necessary and said "we are 
man and wife. I am your husband and you are my wife." She 
replied, "I am satisfied." On rule for new trial, Heldt (1) that 
the evidence was sufficient to warrant the jury in finding that 
there had been a common law marriage; and (2), that the re- 
lationship and conduct of the parties and the birth of their child 
were sufficient to overcome the presumption arising from their 
former illicit relations. COM'TH vs. FREY, 22. 

2. Bigamy — Common Lrfiw Marriage— Evidence as to Invalidity 
of Marriage Incompetent — Act 27 March, 1903, P. li. 102, Sec. 1. 

Under Sec. 1, Act 27 March, 1903, P. L. 102, a person can be 
convicted of bigamy whether the marriage be valid in law or not, 
if not legally annulled and void by the decree of a proper court of 
record. Evidence is therefore inadmissible and is properly re- 
jected when offered to show that defendant's common law mar- 
riage was void for the reason that he had been divorced by his 
former wife on a libel charging adultery with the woman who 
became his common law wife, and that therefore they could not 
legally marry, his former wife being still alive. COM'TH vs. 
Frey, 22. 

3. Breaking and Entering With Intent to Steal — Attempts — 
Act 31 March, 1860, Sec. 50, P. L,. 442. 

Defendant was indicted for feloniously breaking and entering a 
certain garage with intent to steal the goods therein. The jury 
found the defendant guilty of an attempt to feloniously enter and 
break the garage with intent to steal the goods. Held: refusing a 
new trial, that the jury would have been justified under the evi- 
dence, in finding the defendant guilty of actual entry and break- 
ing, but found him guilty merely of the attempt, as they had the 
right to do, under Act 31 March, 1860, Sec. 50. P. L. 442. COM'TH 
vs. HEISDER, (No. 1), 102. 

4. Costs — Quarter Siessions — Two Indictments — Duplication. 

COM'TH vs. POTTEIGER, 180. 

5. liaroeny — Evidence — New Trial. 

A new trial will not be granted after a conviction on the charge 
of larceny where the evidence shows a stolen automobile found in 
the possession of the defendant a few hours after the theft oc- 
curred, with a changed license, the ornament removed, the top 
turned down, and the defendant in company with another man 
who had charge of another car stolen at about the same time and 
place, and the defendant offers no satisfactory explanation of his 
possession of the stolen car. COM'TH vs. BROWN, 57. 

DECEDENTS' ESTATES. 

1. Claim on Partnership Notes — Evidence. 

At audit, S presented a claim on four notes made by him and 
decedent jointly which he claimed the latter had agreed to assume. 
The evidence showed that S and the decedent had been in part- 
nership and had effected a dissolution. An alderman who assisted 
in the dissolution testified that at the time when the settlement 
was made, there was an equity in favor of S, and the decedent had 
agreed to assume "all joint notes." Four partnership notes were 
put in evidence. The estate admitted the notes as joint obliga- 
tions but objected to their payment in whole out of the estate on 
the ground that claimant had failed to identify them as notes 
which the decedent had agreed to pay. Held: that the claim was 
sufficiently proven. SENSENIG'S ESTATE, 106. 



Digitized by VjOOQIC 



254 INDEX 

2. Contract to Adopt Child — Consideration. 

Claimant asked for the distribution to her of the whole of the 
estate of decedent, basing her claim upon a contract made by her 
mother with the decedent when the claimant was a child, by the 
terms of which the decedent took the claimant into his family 
with the intention of raising her as his child, and agreed that 
claimant was to get everything he had at his death if she would 
stay with them until she was married. The claimant took dece- 
dent's name and lived in his family until her marriage. The rela- 
tion of parent and child with her own mother was not severed. 
The accountant resisted the allowance of the claim on the ground 
that the contract was against public policy and therefore void. 
The evidence showed that claimant's mother had been deserted 
by her husband, and was in destitute circumstances, and that the 
contract was greatly to the benefit of the child. Held: that the 
contract was enforceable. GRUBER'S EST., 68. 

3. Counsel Fees. 

Where counsel for the accountant conducted extensive rtgation 
in another state involving th«e establishment of the estate's claim 
against a deceased debtor's estate and the sale of various pieces of 
real estate to enforce the judgments recovered, resulting in the 
estate receiving a fund of $25,000, a counsel fee of $1,800 for the 
litigation is reasonable and will be allowed. LANDIS' EST., 242. 

4. Partial Intestacy — Widow's Claim Under Intestate Laws — Act 
1 April, 1909, P. li. 87. 

Testator devised to his widow a life estate in the whole of his. 
estate, real and personal, but failed to make disposition of a por- 
tion of his personal estate after her death, there being therefore a. 
partial intestacy. Testator left no issue, and the widow, in addi- 
tion to the life estate given her by the will, claimed under the 
intestate laws the $5,000 given by the Act of 1909, and one-half of 
the rest of the personal property absolutely. Held: that the Act 
of 1909 has always been regarded as part of the intestate laws, 
and applies whether there is a total or partial intestacy;, that the 
widow's rights at law having vested at testator's death, she, being" 
also the life tenant, is presently entitled to the distribution asked 
for. KIRBY'S EST., 94. 

DIVORCE. 

1. Cruel and Barbarous Treatment and Indignities to Person, 
by Wife — Eiidenoe. 

A husband filed a libel in divorce against his wife on the ground 
of cruel and barbarous treatment and indignities to person. He 
testified that they were married in 1875 and separated in 1911; 
that his wife had refused to get his breakfast, called him uncom- 
plimentary names, that they had quarreled at his father's funeral, 
that in 1899 she had knocked him down with a frying-pan, that 
shortly before he left she threatened to use a butcher knife on hinn 
if he came into her sleeping-room, that she threatened to throw 
vitriol in his face if she caught him with other women, that she 
refused to occupy the same sleeping-room with him and quarreled 
with him almost daily. At a subsequent hearing he testified as to 
certain unnatural practices he claimed his wife requested of him. 
The respondent and two sons contradicted this testmony. Libel- 
lant admitted that when one of his children was a week old and 
the respondent still sick in bed he had a dispute with his mother- 
in-law, whereupon he left the house and stayed away two and a 
half years and contributed to their support only after he was 
brought into Desertion Court. At another time he left his wife 
and children without making provision for their support. The 
respondent's witnesses testified to many acts of libellant against 
respondent. 
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Held: that libellant had failed to establish by evidence the 
truth of the allegations contained in his libel, and that the libel 
should be dismissed. SCHELL vs. SCHELL, 6. 

• 2. Desertion — Evidence. 

A divorce will not be granted on the ground of desertion where 
the husband, the libellant, testifies that when they were obliged to 
leave his house because it had been sold at sheriff's sale, he asked 
his wife to go with him to Hyde Park, where he had rented a 
house, and she refused; and the only additional witness for libel- 
lant testified that he had been engaged to haul libellant's goods 
from his residence to Hyde Park; that he loaded libellant's plumb- 
ing tools, but no furniture; that then libellant asked his wife to 
go along, and she answered, "No, I won't go along with you," and 
that then libellant replied, "Oh, that is all I want to know." Re- 
spondent denied that she refused to live with him, and it was shown 
that after the separation libellant never attempted a reconcilia- 
tion, and did not support his wife or children until an order was 
made against him in the Quarter Sessions. Court. BURKHARD 
vs. BURKHARD, 46. 

3. Desertion — Evidence of Dlbellant — Subsequent Conduct as 
Affecting His Evidence. 

In a suit for divorce on the ground of desertion the evidence 
given by the libellant on the matter of desertion must be viewed 
in the light of his subsequent conduct. BURKHARD vs. 
BURKHARD, 46. ^ 

4. Desert'.on — Evidence — Non-Support. 

A husband's failure to support his wife is not itself a desertion 
within the meaning of the divorce law; neither does an allowance 
made in a proceeding for non-support in the Quarter Ses- 
sions, standing alone, establish such desertion. S'TEFFY vs. 
STEFFY, 93. 

5. Desertion — Non-Support. 

A wife asked for a divorce on the ground of desertion. The tes- 
timony showed that it was she who left her husband. She testi- 
fied that the reason for leaving him was his failure to support her 
and because he had told h-er to go. It appeared that during the 
two years of their married life, the respondent was in the habit of 
telling her to leave him. Held; that the libel should be dismissed. 
STEFFY vs. STEFFY, 93. 

6. D€5sertion — -Offer to Resume Marital Relations. 

A divorce on the ground of desertion will.be refused and the 
libel dismissed where the evidence shows that within two years 
after the alleged desertion th'e respondent returned to her hus- 
band's home and offered in good faith to resume marital relations 
with him, which he refused. TUCKEY vs. TUCKEY, 193. 

7. Prior Divorce Action as a Bar — Res Adjudicata. 

A libel in divorce will be dismissed and the divorce refused 
where the evidence shows that the libellant had previously begun 
a divorce action upon the same grounds against the respondent in 
another jurisdiction, in which action the divorce had been refused 
by the Court on the merits of the case. 

The fact that the Court's opinion in refusing the divorce in the 
prior case upon the evidence and facts, referred to the question of 
jurisdiction as a possible objection to the entry to any degree in 
favor of the libellant, does not prevent the decree from being a 
bar on the principle of res adjudicata. SCHARADIN vs. SCHARA- 
DIN, 130. 
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EQUITY. 

1. Building Restrictions — Construction. DEELMAN vs. 
SHERMAN, 182. 

2. Chancery Rule of Evidence — Act 28 May, 1913, P. L*. 358 — 
Equitable Matters in Actions at Law. 

Act 28 May, 1913, P. L. 358, abolishes the chancery rule of 
evidence necessary to meet a responsive answer, which therefore 
becomes inapplicable to equitable matters set up in cases at law, 
except where an attempt is made to reform or overthrow a 
written instrument. YODER vs. HERTZOG, 206. 

3. Estoppel — ^Requirements. 

An estoppel can never work in favor of one who is not mislead 
by the fact relied upon as creating it. 

Where there is an obligation of inquiry (as it was upon the 
Borough with respect to the "title of the property) whatever 
information that inquiry diligently pursued would lead the party 
asserting d.n estoppel to acquire, is imputed to him. 

Knowledge in the party to be estopped is an essential condition 
of estoppel. SHANEMAN vs. WEST READING BOROUGH, 132. 

4. Injunction — Patent Ri|!:hts — Contracts. FRITCH vs. 
SCHAEFFER, 238. 

5. Partnership— Bill for Accounting. LAZOS vs. MULL, (No. 
1), 134. 

6. Water-Cour8t»s — ^Right of Riparian Owner — ^Wa.ste — ^Iniunc- 
tion. ALLENTOWN PORTLAND CEMENT CO. vs. HUY. 54. 

EQUITY PRACTICE. (See Practice, Equity.) 

EVIDENCE. 

1. After Discovered Evidence — Requisites for Granting New 
Trtal. BELL vs. JACOBS, 149. 

2. Chancery Rule — Responsive Answer. YODER vs. 
HERTZOG, 206. 

3. Competency of Witness — ^Act 23 May, 1887, P. L. 159, sec. 5. 

In an action in equity to set aside a trust agreement executed 
between a father and his daughters with relation to property, the 
father's right to which ended at his death and did not pass to any 
party on the record representing his interest, the daughters are 
not prohibited by the provisions of the Act 23 May, 1887, P. L. 
159, sec. 5, from testifying, after the father's death, as- to how 
they were led by him to execute the agreement. O'REILLY vs. 
READING TRUST CO., TRUSTEE, (No. 1), 39. 

4. Death of Party — Competency-^Act 23 May, 1887, Sec 5, 
(E), P. D. 159. 

Where the subject of a suit is a promissory note given by 
defendant to an executrix in payment of a debt due the decedent, 
the testimony of the executrix is competent to show the consid- 
eration by stating what was said to her by the defendant at the 
time the note was given. The Act of 1887 does not apply, as the 
giving of the note was a transaction between the witness and the 
defendants, and not between the decedent and the defendants. 

In such a case the testimony of the defendant that she was not 
indebted to the estate of decedent is incompetent, since such 
testimony would relate to transactions between the witness and 
the decedent, and fall within the provisions of the Act of 1887. 
BEAM, EX'X. vs. RICHARD, 62. 
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5. Rebuttal — ^Admiissibility. 

Evidence by plaintiff in rebuttal was admitted to show the 
perfect condition of the motorcycle at the time of the collision by 
proof of its condition on the day before and immediately after 
the accident. There had been evidence by the defense from 
which a defective condition might possibly have been inferred 
by the jury. H^d: no error. BELL vs. JACOBS, 149. 

6. Receipt "in Full for All Claims" — Conolusiveness. 

A receipt "for work and supplies in full up to date, for all 
claims," is not conclusive, and will not bar the recovery of an- 
other account owing- at the time the receipt was given, where 
the evidence shows that the receipt did not express the true 
state of facts and was not intended or understood to include the 
other account. The case is for the jury on the evidence. 

"A. receipt is like any other parol admission of the party, and 
is open to explanation or correction; and he may show that it 
was made by mistake, or does not exhibit the real state of facts." 
SCHNADER vs. LIEVER. 223. 

7. Witneases — Credibility — Character Witness. COM'TH vs. 
BROWN, 57. 

8. Written Instruments — Rescission by Agreement and Sub- 
stitution of New Contract — Requisites oi* Proof. DI PIETRO vs. 
SAUL, 230. 

EXECUTORS AND ADMINISTRATORS. 

1. Counsel Fees — Executor's Compensation — Stipulation in 
Will — Additional Compensation. LANDIS' EST., 242 

FEES. 

1. Counsel Fees— Decedents' Estates. LANDIS' EST., 242. 

GUARDIAN AND WARD. 

1. Appointment — Religious Faith of Parents of Minors — 
Fiduciaries Act 7 June, 1917, Sec. 59, P. li. 529. 

The Fiduciaries Act of 1917 re-enacts the provisions of Act 
March 29, 1832, and makes it the imperative duty of the Court 
to appoint a guardian of the person of a minor of the same relig- 
ious faith as that of the parents, if it can be done without materi- 
ally affecting their temporal welfare. SPENCER'S EST., 171. 

2. Appointment — Revocation. 

Where the Orphans' Court has appointed a maternal aunt as 
guardian of two orphan minors, on petition of a cousin of their 
mother's, the court will not subsequently remove the guardian 
because no notice of the application for the appointment had 
been given to the paternal aunt and grandfather of the children, 
such notice not being required under the rules of Court. 
SPENCER'S EST., 171. 

3. Contract. 

Where a guardian is appointed by the Orphans' Court on a 
petition preferred by the ward at the instance and direction of 
her father, the act of the guardian in executing an agreement 
between the ward and her father is to all intents and purposes 
to be considered as the act of the ward. O'REILLY vs. READ- 
ING TRUST CO., TRUSTEE.. (No. 1), 39. 
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4. RemoYal — ^Act 29 March, 1832, Sec. 12, P. L*. 192. 

The Orphans' Court has power to remove a guardian only on 
due proof of his mismanagement of the minor's estate or miscon- 
ducting himself in respect to the maintenance, education or moral 
interests of the minor. SPENCER'S EST., 171. 

5. Support by Third Party Without Consent of Guardian — Com- 
pensation — Trial by Jnry. 

Where a person gives board and lodging to a weak-minded 
person without contracting with hi?? guardian, the Court, on peti- 
tion for a decree for payment, will refer the case to a jury on the 
questions of quantum of compensation and of the imperative ne- 
cessity existing to warrant claimant in providing support for the 
ward without the guardian's consent. IN RE WATSON HOCH, 
215. 

HUSBAND AND WIFE. 

1. Contracts— Question for Jury. 

Plaintiff sued defendant to recover $1,800, and alleged in her 
statement of claim that she was the wife of defendant; that she 
had entered into an agreement with him under which she gave 
him her wages from time to time upon his promise to invest the 
money and account to her for it, with accumulated interest; and 
that after this arrangement had been carried on for a number of 
years he deserted her and refused to pay back the money. The 
defendant's affidavit of defense denied the marriage, the alleged 
promise to return the money, and the desertion; and averred a 
contract with plaintiff that he should receive her wages and pay 
her board and other necessities therefrom; and that he had ex- 
pended for her more than he had received, and asked for a cer- 
tificate in his favor for the balance. The jury found for the plain- 
tiff. On rule for new trial, Held: that the allegation of marriage 
and desertion in plaintiff's statement was not necessary to entitle 
the wife to sue, and that the only issue presented by the plead- 
ings was whether the contract wan as alleged by the plaintiff or 
by the defendant, which was for the jury. KNECHT vs. KNECHT, 
125. 

2. Conveyance by Husband to Wife — ^Presumptive Gift — Credi- 
tors — Evidence. 

Where a husband transfers either real or personal property to 
his wife, the presumption is that it is a gift, and as to persons who 
are creditors at the time it is void and fraudulent. In a contest 
with creditors of the husband it is necessary for the wife to es- 
tablish that the conveyance was to secure her debt, and every 
element necessary to sustain her claim must be established by 
clear and satisfactory evidence. NATIONAL UNION BANK vs. 
FRANKHAUSER, 195. 

3. Proceedings for Support by Deserted Wife— Service Outside 
Jurisdiotioni — Constitutionality — ^liegacy as Property. NOLDE vs. 
NOLDE, 1. 

4. Real Estate— Implied Agency of Husband. 

There is, touching a wife's property rights, no presumption of 
agency for her in the husband by virtue of the marital relation. 
There must be specific authorization. SHANEMAN vs. WEST 
READING BORO., 132. 

5. B%bt of Wife to Sue for Recovery of Her Separate Property 
— ^Act 27 Marcb, 1913, P. L.. 14 — ^Act 8 June, 1893, Sec. 3, P. li. 344. 

Under Act 27 March, 1913, P. L. 14, which, inter alia, amends 
Sec. 3, Act 8 June, 1893, P. L. 344, desertion or separation without 
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cause is no longer made a prerequisite to the right of a wife to 
maintain a suit against her husband for the recovery of her sep- 
arate property. KNECHT vs. KNECHT, 125. 

INJUNCJnONS. (See also Equity). 

1. Public Playgrounds — Nuisance. 

An injunction will not be granted to restrain the maintenance 
of a public playground in a built-up section of a city unless the 
evidence shows that it constitutes a nuisance. 

"To hold the injunction prayed for grantable upon the facts of 
this case, would be tantamount to declaring the maintenance and 
operation of playgrounds impossible within the built-up limits of 
a city, and, if sustained, would eventually wipe them out. Such a 
result, deplorable from many standpoints, cannot be regarded as 
consistent with public interest and recent legislation or as de- 
manded by the rights of private property owners." STAAB vs. 
READING SCHOOL DISTRICT, 86. 

INSURANCE (FIRE). 

1. Corporations — ^Payment of Ppemium by President as In- 
. dividual — Loss — Right to Insurance Money. SNYDER vs. 

REICHART CLEANING AND DYEING CO., (No. 2), 156 

2. Corporations — Renewal of Policies — Payment of Premium 
by President and Unauthorized Assigrnment to Himself. SNYDER 
vs. REICHART CLEANING AND DYEING CO., (No. 1), 81. 

INSURANCE (LIFE). 

1. Life Insurance Policy — Assif^nment With Option to Repur- 
chase—Death of Assured. MANWILLER vs. MANWILLER, 
ADM'X, (No. 2), 225. 

LANDLORD AND TENANT. 

1. Bankruptcy of Tenant — Surrender by Trustee — Rent Claim 
for Unexpired Term. IN RE FIES, BANKRUPT, 241. 

2. Dangerous Stmcture — Removal by Landlord at Instance of 
Fire Authorities — ^Eviction. 

Plaintiff leased to defendant a property with a shedding upon 
it, the lease providing that the lessee should make needful re- 
pairs. During the term, plaintiff was notified by the fire author- 
ities that the shedding was dangerous and must be made safe or 
removed. Defendant neglected to make the repairs and plaintiff 
entered upon the premises and removed part of the shedding. 
Defendant vacated the premises and refused to pay rent, claim- 
ing an eviction. At trial plaintiff contended that defendant had 
consented in advance to plaintiff's action or had subsequently by 
his acts waived it as an eviction. The jury found a verdict for 
defendant. Rules for new trial and for judgment n. o. v. dis- 
charged. FELIX vs. BREY, 204. 

3. Eviction — ^ll'^aiver — Question for Jury. 

Any material interference by the landlord with the tenant's 
quiet and peaceable possession and enjoyment of the leasehold in 
whole or in part constitutes an eviction; which is a defence in a 
suit for rent. 

E3very contract is presumed to be made with reference to the 
existing law of the land, but non-interference with the tenant's 
term is a condition precedent to his liability for rent. The rule is 
that no amount of hardship or impossibility or illegality will avoid 
the bar of a condition precedent unperformed. 
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The question of waiver of the efCect of the eviction was for the 
jury. FELIX vs. BREY, 204. 

4. Liease Executed by Agent Without Disclosing Principal. 

Where an agent, without disclosing his principal, executes a 
lease of a house in his own name, the tenant holds under the 
agent; and it makes no difference that the agent in signing the 
lease wrote the word "agent" after his signature. POULTON vs. 
ELY, 48. 

5. Proceedings to Recover Possession — ^Act 31 March, 1905, P. 
li. 87 — ^PlaintilTs Agent as Lessor — Certiorari. 

Suit was brought before an alderman in the name of McGowan 
as agent for Ida Poulton et al. against Esther Ely, to recover pos- 
session of certain real estate alleged to have been leased to the 
defendant for an indeterminate term. The record of the alder- 
man showed that the lease for the premises had been made with 
the defendant by Samuel N. Potteiger, agent. There was nothing 
to show that Ida Poulton was the original lessor or had acquired 
title to the property by descent or purchase from the original 
lessor. The alderman entered judgment for plaintiff: On cer- 
tiorari, Held: that the record was fatally defective. POULTON vs. 
ELY, 48. 

6. Recovery of Possession — Indeterminate Term — SO-Day No- 
tice to Remove — Act 21 March, 1772, Sec. 12, 1 Sm. 373 — ^Act 10 
April, 1905, P. L. 135 — Act 14 December, 1863, P. L. 1125. 

In a landlord and tenant proceeding under Act 21 March, 1772, 
1 Sm. 373, to recover possession of premises held by the tenant 
for an indeterminate term at a monthly rental, a 30-day notice to 
remove is sufficient. The Act 10 April, 1905, P. L. 135, providing 
for a 30-day notice applies not merely to Act 14 December, 1863, 
P. L. 1125, but also to the Act of 1772, when a proceeding is had 
thereunder to obtain possession from a tenant at will. Where the 
duration of the term is left uncertain the lessee holds ab initio as 
a tenant at will. YOUNGERMAN vs. CHRIST, 16. 

MAGISTRATE'S COURTS. (See Appeals). 

NEGLIGENCE. 

1. Automobiles — Collision at Street Crossings — Right of Way. 

It has been laid down as a general rule that one reaching the 
intersection of a street first has the right of way, and in deter- 
mining whether he can safely cross he need not anticipate a sud- 
den violation of the law of the road by an approaching driver. 
This is in line with the doctrine repeatedly laid down by our 
Supreme Court, that a man is not required to guard against the 
unexpected negligence of another, but is at liberty to presume 
that the other party will act in conformity with the law and his 
duty — especially where that party fails to give any signal capable 
of being understood as a warning that he intends to arrogate to 
himself the right of way. MORGAN vs. DUCHYNSKI, 123. 

2. Automobile Collision — Contributory Negligence of Driver as 
Attributable to Passenger. 

In a suit for damages for personal injuries resulting from a col- 
lision between an automobile and a motorcycle, the contributory 
negligence of the driver of the motorcycle is not to be imputed to 
a passenger, even though she is the wife of the driver, where the 
evidence fails to show that she joined in testing a manifest danger 
BARGER vs. STELWAGON MFG CO., 232. 
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3. Contributory Negligence — Evidence — Question for Jury — City 
Ordinance — Conflict With Automobile Law. BELL vs. JACOBS, 
149. 

4. Contributory Negligence — "Stop, Look and Listen'* Sign — 
Unusual Location of Sign. 

Where a railroad crossing is approached over a covered bridge 
spanning a stream, the far approach to which is by a steep road 
running at right angles to the bridge entrance, the Court cannot 
say as a matter of law that a passenger in an automobile is negli- 
gent for not observing a "stop, look and listen" sign fastened to 
the side of the bridge entrance at the height of the rafters, about 
9 feet from the ground. The place was an unusual one for such 
a sign and yfsLs facing the occupants of the car only when they 
were making the right angle turn into the bridge, when their 
attention would naturally be directed to observing conveyances 
coming from the bridge. WANNER vs. P. & R. RY CO., 9. 

5. Damages — Exemplary Damages-— Charge of Court — New 
Trial. 

In order to lay ground for the recovery of punitive damages in 
a personal injury case, it is not necessary that the declaration ex- 
pressly claim such; it is enough if the pleadings and evidence 
entitle the plaintiff to ask them. In such case there is no error 
in the admission of the examination of the defendant as to his 
financial ability, or in negativing his point forbidding the jury to 
allow punitive damages; but in submitting the matter to the jury 
it is essential that the jury be informed by the Court as to the con- 
ditions which circumscribe the allowance of any but compensatory 
damages. Where this requisite is not met, a new trial should be 
granted. GRIESEMER vs. HENRY, 191. 

6. Evidence — Nonsuit. 

Plaintiff sued to recover damages for the -loss of a horse hire.i 
from him by defendant and claimed to have been injured through 
defendant's negligence. Plaintiff's evidence showed that defend- 
ant's driver took the horse to the stable of a hotel in Bernville 
where he unhitched it and allowed it to graze along the roadside; 
that the horse wandered into the stable; that the hostler upon 
inquiry from the driver, said "that is all right, I just put hay in 
the stall;" that the horse in walking about the stable stepped upon 
a plank pump bed covering a well, the boards of which were in 
a rotten condition and gave way, throwing him into the well, 
whereby he sustained injuries which necessitated his being killed. ^ 
There was no evidence that the driver knew of the rotten condi- 
tion of the pump bed, which was not, such as to be plainly appar- 
ent. Held: that a non-suit was properly entered, since the evi- 
dence showed that the cause of the accident was the rotten condi- 
tion of the pump bed, for which defendant was not responsible. 
BYLER vs. GREAT A. & P. TEA CO., 178. 

7. Justices of the Peace — Jurisdiction — Injuries to Automo- 
bile—Negligence. 

Where an action in assumpsit is brought before a justice of the 
peace to recover for injury to an automobile sustained by reason 
of the alleged negligence of supervisors in not providing guard- 
rails for a dangerous piece of road, the judgment will be reversed 
on certiorari, the cause of action being in reality trespass and 
not assumpsit, and the justice having no jurisdiction. MERTZ vs. 
GREENWICH TOWNSHIP. 118. 
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8. Railroads — Crossing Accident — Negligence— ^Contributory 
Negligence-— Question for Jury. 

Plaintiff sued defendant to recover damages for the death of 
her husband from injuries received in a grade crossing collision 
between a train on defendant's railroad and a hired automobile in 
which he was riding. The evidence showed that the crossing was 
a particularly dangerous one. It appeared that the engine whistle 
was sounded at the whistling post 1,326 feet distant from the 
crossing, but the evidence as to the ringing of the bell was con- 
flicting. The case was submitted to the jury, which found a ver- 
dict for plaintiff. On rule for judgment n. o. v., Held: that 
it was a question for the jviry whether the engine bell was rung 
and whether the warnings given by the approaching train were 
sufllcient to show due care under the circ^jmstances. Held, 
further, that the contributory negligence, if any, of the driver of 
the automobile could not be imputed to the passenger, unless the 
danger was manifest, and the passenger, by his failure to object, 
joined the driver in testing such danger. Whether or not the 
danger was manifest was a question for the jury. WANNER vs. 
P. & R. RY. CO.. 9. 

9. Railroads — ^NegligeiK»— Sufficiency of Warning Signal. 

It is not a conclusive answer for a railroad company to say 
that the bell was rung or the whistle was sounded in replv to a 
charge that a train negligently approached a grade crossing, 
unless it appears that under the circumstances of the case such a 
signal was sufficient to give timely notice to travelers who were 
approaching the crossing on the highway. WANNER vs. P. & R. 
RY. CO., 9. 

NEGOTIABIiE INSTRU3fENTS. (See Bills and Notes.) 

PARENT AND CHIIiD. 

1. Contracts — Fraud — Undue Influence. O'REILLY vs. 
READING TRUST CO., TRUSTEE, (No. 2), 91. 

PARTNERSHIP. 

1. Equity — Bill for Aooounting. 

Where a person is still a member of a partnership, or has been 
forced out by the wrongful conduct of the other partners, he is 
entitled to ask for an accounting, but where he himself broke the 
contract of partnership and voluntarily withdrew from it, he has 
no such right and a bill in equity asking for an accounting will 
be dismissed. LAZOS vs. MULL, (No. 1), 134. 

PLEADING. 

1. Damages— daimin^ Exemplary Damages. GRIf^SEMER 
vs. HENRY, 191. 

2. Promissory Notes— Suit by Executrix. 

Where an executrix accepts a promissory note made to her 

individually by a creditor of the estate, she may sue upon the 

note either individually or as executrix. BEAM, EX'X. vs. 
RICHARD, 62. 

POOR DIRECTORS. 

1. Contract of Eimployment — ^Physicians' Salaries. 

Where poor directors employ two physicians who alternate in 
attendance upon the sick from week to week, so that each serves 
in reality only half of each year, and one sues for his salary, it 
is no defense to say that he should be paid but half of the com- 
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peneation claimed, unless it is alleged that this method of service 
was contrary to his contract of employment. BINGAMAN vs. 
POOR DIRECTORS, 43. 

2. Failure to Defend Suit — ^Petition of Taxpayer to Intervene 
as Party Defendant — ^Insufficiency of Suggrested Defense. 

The petition of a taxpayer to intervene as party defendant in a 
suit against poor directors will not be granted where the pro- 
posed defense to the suit, as given in his petition to intervene^ 
would be insufficient to prevent judgment for the plaintifC. 
BINGAMAN vs. POOR DIRECTORS, 43. 

3. Suit for Physicians* Salary — Collusion in Appointment. 

Where a physician is employed by poor directors and sues to 
recover his salary, it is not a sufficient defense to allege that his 
employment was by collusion between the poor directors, where 
there is no allegattion that the physician was a party to the alleged 
collusion. BINGAMAN vs. POOR DIRECTORS, 43. 

4. Suits Against Poor Directors — Intervention of Taxpayer— 
Opionion of Taxpayer as to Sugg€5sted Defense. 

The opinion of a taxpayer, unless founded upon facts sufficient 
for a defense, does not go to the merits of the claim so as to 
entitle him to intervene. BINGAMAN vs. POOR DIRECTORS, 
43. 

PRACTICE, C. P. 

1. After-Discovered Evidenoe-r-Requisites for Granting New 
Trial. 

To justify the setting aside of a verdict on the ground of newly- 
discovered testimony, the latter must be such that on a re-trial the 
jury not only might be induced by it to give a different verdict, 
but that it would require them to do so. Even the proven perjury 
of a witness may not necessarily in itself be ground for interfer- 
ence with the verdict, though not discovered until after the trial. 
BELL vs. JACOBS, 149. 

2. Appeals From Aldermen's Judgments — ^Plea — ^Practice Act of 
1915, P. L. 483. 

The Practice Act of 1915 applies to appeals from aldermen's 
judgments and a rule on defendant to plead will be discharged. 
When the appeal is entered in the Common Pleas the case begins 
de novo and is thenceforth to be conducted under the Practice 
Ac|. EGE vs. ARNOLD, 177. 

3. Changing Theory of Case on Argument for New Trial. 

Where a case has been tried and submitted to the jury upon 
one theory, a verdict returned therein cannot be reviewed and 
disturbed on a different theory. MILLER vs. GERY, 211. 

4. Contracts — Husband and Wife— Question for Jury. KNECHT 
vs. KNECHT, 125. 

5. Contra<*ts for Benefit of Third Party — ^Enforceability. 

A contract is enforceable by the party for whose benefit it was 
made, although not a party to it. GRUBER'S EST., 68. 
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6. Contributory Negllgenoe— Evidence — Question for Jury. 

In a damage case arising out of a collision between a motor- 
cycle and an automobile, the defendant, by close measurements 
and calculations based upon the testimony of witnesses as to the 
location of the automobile before and after the collision, sought 
to show that plaintiff's decedent had room enough to pass the 
automobile in safety and that his unsteady driving and failure 
to take advantage of the opportunities were responsible for his 
injury. Held: that these matters were for the jury on the ques- 
tion whether he exercised proper care or not, and that they did 
not furnish such conclusive proof of his improper management 
of the motorcycle as to warrant the Court in pronouncing it, as 
a matter of law, contributory negligence. BELL vs. JACOBS, 149. 

7. Exemplary Damages— Essentials of Submission to Jury by 
Court. GRIESEMER vs. HENRY, 191. 

8. Impeaching Credibility of Witness After Trial — ^After-Dis- 
covered Evidence — New Trial. 

Defendant asked for a new trial on the ground that one of 
defendant's principal witnesses had. after trial, admitted in writing 
that he had been offered money by some one to testify as he did, 
and that his testimony was incorrect in certain particulars. 
Depositions were taken by both sides, and defendant contended 
that the matter cast such a degree of suspicion on plaintiff's case 
as to require the setting aside of the verdict. The important part 
of what he testified to at the trial had been also given in evidence 
by another witness whose credibility was not impeached, and no 
attempt at corruption \iv^as brought home to anyone connected 
with the case. Held; thut it must be considered an effort to im- 
peach, on the ground of after-discovered matter, the credibility of 
a witness, which is ordinarily not enough to warrant the granting 
of a new trial. BELL vs. JACOBS, 149. 

9. Jury Trial — Failure to Except to Charge of Court — Subse- 
quent Allowance of Exception by Court — Act 11 May. 1911, 
Sec. 2, P. L. 279. 

The Court, in the exercise of its discretion under Sec. 2, Act 
11 May, 1911, P. L. 279, will, in a proper case, allow an exception 
to the charge of the Court even after verdict; though, no exception 
having been asked for at the trial, the exception entered subse- 
quently involves no certification that there was such a request, as 
in the case of exceptions generally. QUINTER vs. QUINTER, 8 7. 

10. Negligence'— InjuriCvS to Automobiles-Jurisdiction of Justice 
of the Peace. MERTZ vs. GREENWICH TWP., 118. 

11. Negotiable Instruments^Llability to Holder in Due Course. 

BRENDLE vs. SCHMEHL, 105. 

12. New Trial — Evidence — Verbal Statements — Conflicting Evi- 
dence—Question for Jury. 

Where there is conflicting evidence as to certain verbal state- 
ments made by defendants to plaintiff, alleged to constitute false 
representations of the indebtedness of a company, the question is 
for the jury, and the finding that the words used were those as 
claimed by plaintiff can not be said to be against the weight of 
the evidence. HALTZEL vs. PRINTZ AND FULMER, 158. 

13. New Trial — Verdict Against the Weight of the Evidence. 

In the suit to recover damages on the ground that defendants 
had fraudulently induced plaintiff to sell them his stock in a cor- 
poration for $15,000, which was less than its true worth, by false 
representations that the company had an indebtedness of 
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$140,000, a verdict in favor of plaintiff will be set aside and a new 
trial granted on the ground that the verdict was against the 
weight of ith?e evidence, where the inherent improbability of plain- 
tiff's belief in the alleged representations is manifest from the 
evidence. HALTZEL. vs. PRINTZ AND FULMER, 158. 

14. Oral Testimony — Question for Jury Where Testimony Is 
Uncontradlctecl. 

Where the establishment of a question of fact depends upon 
oral testimony, the credibility of the witnesses is for the. jury 
alone, and it is their exclusive province to determine whether, 
from such testimony, the fact in dispute has been established, 
even though the testimony is uncontradicted. NATIONAL UNION 
BANK vs. FRANKHOUSER. 195. 

15. Plaintiff's Statement — Allegata and Probata — ^Interpleader. 

The rule as to the agreement between allegata and probata 
obtains in an interpleader proceeding, but it can hardly be invoked 
to preclude proof of purchase by the plaintiff through an agent 
under an allegation of purchase by the plaintiff. The contract of 
an agent of an undisclosed principal is the contract of the latter. 
YODER vs. HERTZOG, 206. 

16. Points for Charge — Trial — Charge of the Court. 

A point for charge which assumes a fact in dispute cannot be 
affirmed, although other portions of the point may not be objec- 
tionable. In order to avail, a point must be capable of a simple 
affirmance without qualification. The Court is not called upon to 
take the good part of the request from the bad and to charge the 
good. 

It is not error to refuse a point asking the Court to charg'e that 
"if the jury believe that the defendant's automobile was not, at 
the time of the accident, being operated or controlled by the de- 
fendant, the verdict must be for the defendant;" where there was 
no evidence negativing its control by defendant. The submission 
of a question of fact to the jury without evidence is necessarily 
error. BELL vs. JACOBS, 149. 

17. Presence of Plaintiff's Children at Trial — ^Possible Harmful 
Influence on Jury. 

The presence of plaintiff's children in the court room at the trial 
cannot be held to have been prejudicial to defendant, or to entitle 
him to a new trial because of the harmful influence poesibly 
exerted upon the jury, where there is nothing to show that their 
presence had any effect upon the jury. If their mere presence 
was objectionable to defendant it would have been competent for 
him to ask for relief at the time. Having chosen to remain silent, 
it is too late to raise such an objection on mere supposition. 
BELL vs. JACOBS, 149. 

18. Province of Court and Jury — ^Reformation of Written In- 
strument — Assignment. 

Where, in an issue to determine whether a written assignment 
of an insurance policy purporting to be as collateral security, 
shouW, by reason of mutual mistake of the parties at its execu- 
tion, be reformed to an absolute assignment, and the reformation 
depends upon oral testimony, the question is for the jury, no 
matter how indisputable may be the proof. MANWILLER vs. 
MANWILLER, Adm'x., (No. 1), 175. 

19. Question for Jury — Liandlord and Tenant — Eviction — « 
Waiver. FELIX vs. BREY, 204. 

20. Real Estate — Parol Contract — ^Act 10 March, 1818, Sec. 1, 
7 Sm. 70 — Necessary Averments in Petition. 
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Petitioner claimed title to certain land under a parol contract 
between him and his deceased brother, and asked the Court to 
appoint a day for the examination of witnesses in support of the 
contract, under Act 10 March, 1818, Sec. 1, 7 Sm. 79, which 
applies to contracts not within the statute of frauds. Other 
claimants to the real estate filed an answer to the petition, aver- 
ring: want of jurisdiction. Held: that in order to take the case 
out of the statute of frauds the petitioner must establish and set 
forth in his petition the fact that the chang-e of possession was 
notorious and the fact that it has been exclusive, continuous and 
maintained; and also that the petitioner has fulfilled his part of 
the alleged contract; and as none of these essentials were set 
forth in the petition, it must be refused. IN RE FISHER'S PE- 
TITION, 52. 

21. Seduction — Evidence Requiring; Cautionary Instructions to 
Jury — New Trial. 

Plaintiff sued defendant for damages for the seduction of his 
wife, and recovered a verdict of $1,500. The only evidence of the 
seduction was given by the wife, though both she and plaintiff 
testified that defendant had "admitted" and "confessed" his 
guilt, though they were unable to recall any language used by 
defendant fairly amounting to an admission. It appeared that 
the wife testified under the stress of what may have been a 
threat of abandonment, and though she said that the unlawful 
practices had continued for three years at weekly intervals, no 
witness was brought forward who observed anything suspicious 
between them. A prosecution for adultery had resulted in de- 
fendant's acouittal. On rule for new trial, Held: that in order to 
give to the verdict the conclusive effect ordinarily to be attributed 
to the verdict of a jury, the latter should have been cautioned 
about accepting the evidence without close scrutiny. Such cau- 
tionary instructions not having been given a new trial was 
granted. REESER vs. RAHN, 189. 

22. Taxpayers— Right to Intervene in Suits. 

To entitle a taxpayer to intervene in a suit against poor direc- 
tors he must set forth in his petition that which affects the 
merits of the claim. The mere fact that the poor directors do 
not propose to contest the claim is not sufllcient ground upon 
which to base intervention by a taxpayer. BINGAMAN vs. POOR 
DIRECTORS, 43. 

PRACTICE, EQUITY. 

1. Exoeptions to Answers— Act 28 May, 1913, P. Jj, 358— Re- 
sponsive Answer as Evidence. 

In a suit in equity, an exception to defendants' answer that it 
does not indicate that the averments are upon the personal knowl- 
edge of each defendant, or of which of the defendants, and is 
therefore not respdnsive in the sense of being evidence in de- 
fendants' favor, will be dismissed, sirice the equitable rule which 
makes a responsive answer evidence for the defendant is abol- 
ished by Act 28 May, 1913, P. L. 358. HARTGEN vs. HARTGEN, 
Admr., 208. 

2. Exceptions to Answers — Averments of Conclusions — Equity 
Rules 37 and 17. 

An answer in equity averring that the transfer of the money in 
dispute was pursuant to a gift, but which avers no facts from 
which it can be determined whether the transfer was a gift, is 
insufllcient and an exception thereto will be sustained. 
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An exception to an answer that it states conclusions will be dis- 
missed where the corresponding paragraph of plaintiffs' bill itself 
contains a statement of conclusions, in violation of Equity Rule 
17; for the defendant is not obliged to answer conclusions. 
HARTGEN vs. HARTGEN, Admr., 208. 

3. Jurisdictloii — ^Remedy at Ijaw — ^Adequacy of Remedy. 

While a person who has purchased shares of stock upon mis- 
representations may have a remedy at law, nevertheless he has 
no adequate remedy except in equity, in order to be relieved from 
the relation and liability as a stockholder. MEINIG vs. INTER- 
NATIONAL MONEY MACHINE CO., (No. 1), 33. 

4. Prooeedings for Support by Deserted Wife— Servloe Outside 
Jurisdiction — ^Acts 6 April, 1859, P. li. 387; 23 May, 1907, P. li. 
227; and 21 July, 1913, P. li. 867 — Constltntionallty — Ije^gacy as 
Property. 

Plaintiff filed a bill in equity against her husband and the ex- 
ecutors of the will of his father, alleging desertion and non-sup- 
port by. her husband and asking for a decree that a suitable 
amount out of a legacy to which he was entitled under the will 
of his father should be taken and become liable for her com- 
fortable support and maintenance. Upon plaintiff's affidavit that 
her husband was residing at Carrara, Nevada, the Court made an 
order for service of the bill and copy of the order upon him there 
under Act 6 April, 1859, P. L. 387. in accordance with the pro- 
visions of Act 23 May, 1907, P. L. 227, as amended by Act 21 July, 
1913, P. Xj. 867. Upon return of the service counsel for the hus- 
band, de bene esse, moved to have the service set aside on the 
ground (1) that the property against which the proceeding was 
directed consisted of a legacy and was therefore not the kind of 
property designated in the Act of 1859, concerning which the man- 
ner of service is therein provided: (2) that service was effected 
on defendant in Tonopah, Nevada, instead of Carrara; and (3) 
that the Acts of 1859, 1907 and 191*3, in so far as they be con- 
sidered to authorize service outside the jurisdiction are at variance 
with the constitution and laws of the United States, and are void. 

Held: sustaining the service, that (1) the kinds of property 
designated in the Act of 1859 are without significance, as the Act 
of 1913 provides that "proceedings may be had against any prop- 
erty, real or personal, of said husband," which includes a legacy, 
though not yet distributed, because a legacy is propeiPty and vests 
in the legatee upon the death of the testator; and the Act of 1913 
refers to the Act of 1859 only to direct that service shall be made 
in the manner provided by that Act; (2) that service on defendant 
at Tonopah instead of at Carrara, both being in the same county 
in Nevada, was proper, though the order for service referred to 
Carrara. The Act of 1859 provides that the order for service shall 
be made after it shall be made to appear to the Court by affidavit 
in what place or county such defendant resides or is or probably 
may be found, and authorizes the Court to direct that service be 
made wherever he may reside or be found. The order directing 
service to be made "at the place aforesaid,", referring to Carrara, 
contained a requirement not provided for in the Act of 1859; (3) 
that the Acts of 1859, 1907 and 1913 are not unconstitutional for 
the reason that the proceeding is in rem and not in personam, 
and is against property within the jurisdiction of the Court. The 
purpose of the order for service was not to bring the defendant 
within the jurisdiction, but to give him notice to defend his 
property, if he had any defence. NOLDE vs. NOLDE, 1. 

5. Purchase of Sliares of Stock — ^Misrepresentation — ^Rescission 
— Notice and Tender. MEINIG vs. INTERNATIONAL MONEY 
MACHINE CO., (No. 1), 33. 
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6. Receivers — Corporations — Pending Suits. SNYDER vs. 
REICHART CLEANING AND DYEING CO., (No. 1), 81. 

PRACTICE, Q. S. 

1. Charge of Court — Witnesses — Character Witness. 

Where a character witness undertakes to swear that the de- 
fendant's reputation for honesty was good, and then admits under 
cross-examination that prior to the theft of which the defendant 
was accused, he did not know a single person in the neighborhood 
who knew the defendant, the Court properly charged that the 
jury must consider the witness' means and opportunity of know- 
ing the defendant's reputation. COM'TH vs. BRQWN, 57. 

2. Charge of Court — Witnesses — Credibility. 

Contradictions in a witness' testimony always affect the credi- 
bility of the witness, and calling the jury's attention in the charge 
to such contradictions is proper. COM'TH vs. BROWN, 57. 

3. Costs — ^Duplication — Two Indictments. COM'TH vs. POT- 
TEIGER, 180. 

4. Reargunient — New Evidence. 

^ A reargument of a rule for new trial will not be granted to a 

defendant, convicted of felonious breaking in, where the new 
evidence, as shown by depositions, consists of statements which 
on their face appear improbable and are contradictory to evi- 
dence given by the defendant himself at the trial. COM'TH vs. 
HEISLER, (No. 2), 188. 

PUBLIC SERVICE COMMISSION. 

1. Approval of Contract— Jurisdiction of Court — Validity of 
Contract. ROTHERMEL vs. SUPERVISORS OF MUHLENBERG 
TWP, 183. 

RAILROADS. (See Negligence). 

REAL EST^yTE. 

1. Building Restrictions — Construction. 

Where, in a suit in equity to restrain the building of a porch 
or terrace adjacent to a dwelling, alleged to be in violation of a 
build'ng restrict on, the determination of the rights of the 
parties depends on the interpretation to be given to the word 
"building" in the restricting agreement, of which there was in- 
sufficient evidence at the trial, the case will be referred back for 
further testimony. DEELMAN vs. SHERMAN, 182. 

2. Conveyance by Husband to Wife — ^Presumi>tive Gift. NA- 
TIONAL UNION BANK vs. FRANKHOUSER, 195. 

3. Damages from Change of Grade of Street — ^Appointment of 
Viewers — Unauthorized Release by Husband for Wife's Prop- 
erty — Estoppel . 

A wife who is the owner of property that was damaged by the 
relocation of a street is not barred from asking for the appoint- 
ment of viewers to assess the damages to her property, although 
the Borough, believing that her husband was the owner, had 
agreed upon a settlement of the claim and had received a release 
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from the husband upon the Borough's agreement to make cer- 
tain improvements to the property, which had been substantially 
completed. The fact that the wife was aware of the work being 
done and probably had reason to believe that it was being done 
by the Borough, is not sufficient to constitute an estoppel. SHANE- 
MAN vs. WEST READING BORO., 132. 

4. Parol Ck>ntra«t — ^Act of 1818 — Necessary Averments. IN RE 

FISHER'S PETITION, 52. 

RECEIVERS. (See Corporations). 
REGISTER OF WlliljS. 

1. Official Bond-^Porfdture— Granting liCtters Testamentary to 
Non-Resident Without Exacting- Bond. 

M, domiciled in Massachusetts and doing business in Reading, 
Pennsylvania, died testate and appointed McCarthy, a resident of 
Massachusetts, and Gherst, a resident of Reading, as his executors. 
The will was probated in Massachusetts and ancillary letters were 
issued to the executors in Reading by Gregory, Register of Wills 
of Berks County, without his requiring a bond from McCarthy, a 
non-resident, as stipulated by Act 15 March, 1832, Sec. 16, P. L. 
135. Gregory's official bond was for $30,000, conditioned upon 
his faithfully executing the duties of his office as Register of Wills. 
Gherst and McCarthy mismanaged the estate, were subsequently 
denied commissions and were surcharged $49,000 t>y the Orphans' 
Court, and, McCarthy having been removed as ancillary execu- 
tor, it was ordered that the surcharge be paid by Gherst and 
McCarthy to Gherst, executor "for distribution in this estate." 
It was further ordered that after payment of claims of Pennsyl- 
vania creditors the balance should be paid to Gherst and Mc- 
Carthy, the Massachusetts executors, to be distributed under the 
order,, of that court. The surcharge was not paid and suit was 
brought by Gherst, executor, against Gregory and the Trust com- 
pany, surety on his official bond, to recover $30,000, the amount 
of the bond, because of Gregory's failure to exact a bond from 
McCarthy, 

The defendants contended that the letters to McCarthy having 
been void, the Orphans' Court was without jurisdiction to adju- 
dicate the account of the executor de son tort, and that there- 
fore the defendants in this suit not being parties to the proceeding, 
were not bound by any decree or adjudication ma(fe by the court. 
Defendants also denied injury on account of the surcharge, and 
averred that the money complained of as being unpaid is in the 
hands of the Massachusetts executors subject to an accounting in 
that court. The verdict was for the plaintiffs. 

Held: refusing a new trial and judgment n. o. v., that the evidence 
showed that McCarthy had submitted himself to the jurisdiction 
of the Orphans' Court; that defendants' affidavit of defense must 
be held to admit non-payment of the surcharge, and that the es- 
tate had suffered injury thereby to the extent of $49,000. COM'TH, 
TO USE OF GHERST, EX'R, vs. GREGORY AND BERKS CO. 
TRUST CO., 137. 

RUIiES OF OOURT. 

1. Ekiuity Rules 37 and 17. Avennents of Conclusions. HART- 
GEN vs. HARTGEN, ADM'R, 208, 

STATUTES. 

1. Construction — Legrislative Definition of Terms. 

A legislative definition of terms employed in a Statute is bind- 
ing upon the Courts. 
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The construction put upon a Statute by the public authority^ 
charged with its administration, and therefore with its interpre- 
tation in the first instance, has a peculiar claim upon the consider- 
ation of the Courts. MERTZ vs. GREENWICH TWP., 118. 

2. Interpretation — Punctuation. 

Punctuation is not a controlling: part of any enactment, yet it 
has been repeatedly held that it may be looked at as some indica- 
tion of meaning. It is probably safer in the interpretation of a. 
statute like this to adhere to the exact language used, as punc- 
tuated, especially where the right thereby given is the broader 
right and makes in favor of the possibility of a review by the 
appellate courts of the action at nisi prius. QUINTER vs. QUIN- 
TER, 87. 

TOWNSHIP SUPERVISORS. 

1. Contracts for liigtiting Streets of Village — Petition by Owners, 
of Less Than Majority of Frontage — ^Tax Levy — Injunctions-Act 
28 May, 1913, P. L. 371. 

The Act of May 28, 1913, P. L. 371, authorizes township super- 
visors* of townships of the second class, upon petition of the 
owners of a majority of the lineal feet frontage along any highway 
or portion thereof in any village within the township to enter into- 
contract with a lighting company to illuminate the streets and 
highways. Where such petition asks for the illumination of the- 
highways of a village, it is to be considered as a petition to- 
illuminate all the highways of the village, and if it is not signed 
by the owners of a majority of the lineal feet frontage along all 
the highways, the supervisors have no authority to contract, and 
a contract entered into by them with a lighting company will be- 
declared void, and a tax levy to pay the cost of the lighting will be- 
restrained. ROTHERMEL vs. SUPERVISORS OF MUHLEN- 
BERG TWP., 183. 

WATER COURSES. 

i 

1. Rights of Riparian Owners — Prescriptive Right to Use- 
Water — ^Waste— Equity — Injunction. 

Where the owner of a mill operated from a dam in a stream, 
allows the dam-breast, head-race, fore^bay and pen-stock to* 
remain in a state of disrepair, whereby a large percentage of the 
water from the stream leaks away and is wasted, thus depriving 
a lower riparian owner of the use of the water, which, if not thus 
wasted, would pass to his property, and its loss is an injury to his. 
manufacturing plant on the stream, the upper riparian owner will 
be restrained by injunction from allowing the water to be wasted 
by lack of proper repair. ALLENTOWN PORTLAND CEMENT* 
CO. vs. HUY, 54. 

WILLS. 

, 1. Bequests. 

A clear and direct bequest or devise will not be affected by a 
later clause- of doubtful import. MARBURGER'S EST., 65. 

2. Construction. 

Decedent's will provided that a portion of his estate should be- 
held in trust and one-third of the income therefrom was to be^ 
paid to his son Charles, and two-thirds for the support of Charles*^ 
daughter, Eva May, until she reached the age of twenty-one yeare^ 
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after which her share of the income should be allowed to accumu- 
late until the death of Charles, when the principal of the fund was 
to be divided among the children of Charles. He further provided 
that in case Pva May should be physically unable to oupport her- 
self when she arrived at the age of twenty-one. the trustee should 
continue paying her the two-third income from the fund. After 
Eva May became twenty-one years old, she was incapable of 
self-support. Charles died, leaving eight children, including Eva 
May, who claimed that the trust should be continued and the 
two- thirds income paid to her. Held: that the provision that 
the income should be paid to her after she reached the age of 
twenty-one years in case she was incapable of self-support meant 
that she was only to receive it until her father's death, and that 
the fund was distributable to the heirs of Charles. MAR- 
BURGER'S EST., 65. 

3. Ckinstruction — Bequest of Business by Testatrix. 

Testatrix provided by her will that certain factories owned by 
her should be operated by three of her sons, the *'upper" factory 
to be in charge of her son Harry and the "lower" factory in 
charge of her sons James and Daniel; the profits of the factories 
to be equally divided among the three, who should, however, pay 
a certain sum each month to her other children as rental; that 
if Harry should decide to withdraw from the "firm" the other 
two sons should have the first right to purchase his share, at a 
price to be fixed by an appraisement; that the factory buildings 
should not be sold unless the three children mentioned, and all 
the others, declined to continue the business, in which event the 
executor was directed to sell the factories and divide the pro- 
ceeds equally among the children. 

A further provision in the will stipulated that all of the bills 
due the factories at the death of the testatrix should be used to 
pay the debts and the balance remaining should be divided among 
certain children and if the money should be insufllcient to pay the 
debts the deficiency should be assumed by Harry, James and 
Daniel. 

Harry, James and Daniel took over the operation of the fac- 
tories, and subsequently the shares of James and Daniel were pur- 
chased by Harry; he thereupon expanded the business with his 
own capital and installed additional fixtures and conducted the 
business as his own. 

Two of the heirs filed a petition in the Orphans' Court asking 
for an order upon Harry to account for the profits of the business 
and asked also for his removal from the executorship of the estate. 
Held: dismissing the petition., that under the terms of the will the 
business was given to Harry, James and Daniel, and that they 
were entitled to all profits; that Harry, having purchased the 
interests of his brothers, was entitled to operate the business as 
his own, being accountable only for the value of the machinery 
and merchandise in the factories at the time of the death of the 
testatrix. WEBER'S EST., (No. 1), 73. 

4. Construction — *Children' as Word of Purchase. 

"All authorities agree that 'children' is prima facie a word of 
purchase, and that it cannot be construed otherwise unless the . 
context plainly shows that the testator did not employ the word 
in its ordinary sense." BAUS, TRUSTEE, vs. JOHNSON, 228. 

5. Constructions-Inconsistent Provisions. 

Testatrix, by her will directed that two factories owned by her 
should be operated by three of her sons, among whom the profits 
should be equally divided, and who should pay to her other chil- 
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dren a monthly sum as rental. She further provided that if 
Harry, one of the sons, should wish to withdraw from the "firm," 
the other two sons operating the business should have the first 
right to purchase his share at its appraised value. A subsequent 
clause stipulated that the three sons should each receive $15 per 
week for their labor out of the profits of the factories. The three 
sons operated the factories and subsequently Harry purchased the 
interest of the other two, put in additional capital and operated 
the business as his own. Two of the other heirs asked for an 
order upon him to account to them for the profits of the business, 
claiming that he was merely trustee for the heirs. Held: that 
the provisions of the will permitting Harry to sell his share ex- 
tended by implication to his two brothers; that although the 
provision for paying salaries out of profits seems incon- 
sistent with the previous disposition of profits to the same per- 
sons, yet the Court will not go so far as to conclude from what at 
best is an inconsistency, that a trust relation between the sons 
and the estate was established covering the business. WEBER'S 
EST., (No. 2), 147. 

6. Construction — liife Estate or Fee— Rule In Shelly's C«se. 

Testator's will provided as follows: "I give and bequeath all 
j^y « « * j.^^1 g^yj^ personal estate * * * unto my hus- 
band, James Baus, his heirs, administrators and assigns to and for 
his absolute use and benefit during his lifetime; and whatsoever 
remains after his death to his children or heirs share and share 
alike." At the time of the making of the will th^e husband had 
three children and a grandchild. It was contended that under the 
Rule in Shelly's Case the husband took a fee simple estate. 
Held: that the testatrix's intention, as gathered from the will, 
was to use the word "children" in its ordinary sense, not as a word 
of limitation but of personal description; that she intended tYve 
children to take the remainder directly from her as her devisees, 
since she used the words, "or heirs," meaning not his heirs but 
the heirs of the children, there then being one grandchild; and 
that James Baus took only a life estate. BAUS, TRUSTEE, vs. 
JOHNSON, 228. 

7. Descent — Per Capita op Per Stiri>es. 

Decedent gave his -whole estate to his wife for life. He provided 
that after her death it should go to his three children, Joseph 
Harvey, Emma Crealman and Kate Harvey, during their natural 
lives, in equal shares, "and after the death of either of said 
children named, then the same shall go to my grandchildren and 
their heirs and assigns forever, but should my daughter, Kate 
Harvey, die without children, then her share shall be divided 
equally among the children of my son, Joseph Harvey, and my 
daughter, Emma Crealman." Decedent's widow died, and sub- 
sequently his three ch Idren. Joseph was survived by two chil- 
dren, Emma by a great-grandson, and Kate died without issue. 
The children of Joseph asked for a citation to show cause why an 
inquest in partition should not be awarded, and alleged that they 
were each entitled to a one-third interest in the estate, on the 
ground that they took per capita with Emma's grandson. The 
latter contended that the grandchildren took her stirpes and 
that he was therefore entitled to one-half of the estate. Held: 
that testator's estate, at his death, vested in the grandchildren in 
two shares, per stirpes, subject to be divested to the extent of 
reducing their shares to create a third in case Kate Harvey left no 
children; since such partial divestiture never occurred, they now 
take the estate in two equal shares by representation of their 
parents — Joseph's children taking one and Emma's grandson the 
other. HARVEY'S EST., 113. 
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8. liegaclcs — Construction — Intention of Testator. 

Testator bequeathed to the Reading Trust Co., $1,000 in trust, 
the interest to be paid to "the widow of Henry Beyerle, my de- 
ceased nephew, for and during and until their youngest child 
shall have reached the age of 21 years; when the said Reading 
Trust Co. shall pay over the principal sum of $1,000 to the three 
children of Henry Beyerle, deceased, share and share alike; pro- 
vided, however, that should all of said children have arrived at 
legal age at the time of my wife's decease, then the said principal 
sum shall at once be equally divided to and among the said three 
children of Henry Beyerle." Henry Beyerle had a child, Carrie 
Geiss, with his first wife from whom he was divorced, and three 
with his second wife, referred to in the will as the "widow of 
Henry Beyerle." Carrie Geiss claimed an equal share in the 
legacy with the three children of the second wife, on the ground 
that testator intended it to go to all the children as a class, and 
by mistake he understated the number of children. There was 
no evidence that claimant ever lived with testator; that any 
friendly relations existed between them, or that he ever mani- 
fested any interest in her; but there was evidence that testator 
Often visited the family of the second wife and the three children 
and that he did much for them. Held: dismissing the claim, that 
the first object in the construction of a will is the carrying out of 
the intention of the testator; and that in the light of the language 
employed in the will and the parol evidence, he did not intend 
the whole class of children to take and was not mistaken in the 
number, but used the words "the three" to designate the children 
of the second wife, who were to be the objects of his bounty. 
WALTER'S EST., 167. 

9. Legacies — Vested or Contingent. 

Testator devised all his real and personal property to his wife 
for life. After her death the executor was to convert the entire 
estate into money, to be distributed as follows: "After the whole 
of my estate has been converted into money then I give and devise 
the same to be equally divided between my four children, Sarah 
Amanda, Anna, Elmer and George." Sarah Amanda and Anna 
died before the widow. Held: that their shares under the will 
vested at the death of testator, and were distributable to their 
personal representatives, the power of sale in the will having 
worked a conversion. DAVIDHEISER'S EST., 97. 

10. Legacy, of Personal Property — ^Life Estate with Power of 
Consumption — ^Distribution of Residue. 

Where, upon the death of a life tenant, there remains a residue 
of a fund given to him with power of consumption, the residue is 
distributable to the remaindermen. GRUBER'S EST., 68. 

11. Legacy to a Class of Persons — Mis-statement of Number. 

Where a testator refers -to a class of persons, as the objects of 
his bounty, but, in an attempted enumeration, omits to name one 
or more of them or in describing them specifies a number which 
is less than the actual number, the parties omitted may still take 
and will be included, unless there be something to show the omis- 
sion was of purpose. WALTER'S EST., 167. 

12. Partial Intestacy — Widow's Claim Under Interstate Laws. 

KIRBY'S EST., 94. 

13. Stipulation as to Kxecutor's Compensation — Additional 
Compensation — ^Exceptibnal Services. 

The general rule that where an executor accepts the ofllce with 
knowledge of a provision in the will fixing his compensation, he 



Digitized by VjOOQIC 



274 INDEX 



is ordinarily bound thereby, is not controlling where it appears 
that at the time of the acceptance of the trust the estate appeared 
solvent and easy of settlement, but that upon the death of the 
co-executor unexpected difficulties arose resulting in litigation in 
New York State, which, solely by reason of accountant's efforts, 
greatly benefited the estate. Such a case presents an exception to 
the general rule and additional compensation should be allowed. 
LANDIS' EST., 242. 

14. Words and Phrases— "Among" — "Divided Equal." 

Although the word "among" is generally used as a distributive 
preposition implying a division among more than two, it will not 
be decisive of the testator's intention, where the rest of the will 
indicates that he was not grammatically correct in other instances. 
Moreover, the word "among" is not infrequently used interchange- 
ably with "between" and the grammatical distinction is not always 
observed. 

The words "divided equal" in distributions does not necessarily 
import a per capita distribution because the expression is not con- 
clusive one way or the other, it being appropriate, not only to a 
division among individuals, but also to a division between classes 
or between an indivilual and a class. HARVEY'S EST., 113. 

WITNESSES. 

1. C5redlbility — Contradictions in Testimony— Character Wit- 
ness. COM'TH vs. BROWN, 57. 

WORDS AND PHRASES. 

1. "Actually En^a^ed" — "Condition of the Premises" — ^Work- 
men's Compensation liaw. HEMMING vs. FISHER, 119. 

2. "Among" — **Divided Equal" — ^Wills. HARVEY'S EST.. 113. 
WORK3£EN'S COMPENSATION. 

1. Appeal — ^Workmen's Compensation Act of 1915. 

The Workmen's Compensation Board found as facts that the 
claimant after completing work for the day and while on the 
premises of defendant, descending steps from the third to the 
second floor of the building in which she was employed, fell and 
sustained injuries; that she had finished her work for the day, 
and that the stairway was well lighted and in good condition, and 
that the accident was not caused by the condition of the premises, 
nor was it due to the operation of the employer's business or 
affairs thereon. Held: that while the Act of 1915, Sec. 301, second 
paragraph, makes certain injuries compensable where the em- 
ployee is not actually engaged in the furtherance of the business 
or affairs of the employer, yet, in order to have a claimant come 
within this class, the injuries must be caused either by the condi- 
tion of the premises, or by the operation of the employer's busi- 
ness or affairs upon the premises; both of which are negatived by 
the Board's findings of fact which are conclusive upon the Court. 
HEMMING vs. FISHER, 119. 

2. Appeals. 

An appeal to Court from the decision of the Workmen's Com- 
pensation Board does not lie upon questions of fact, but only upon 
questions of law. SHEPHERD vs. SCHLEGEL, 49. 
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3. Appeal Prom Decision — ^Hearsay Evidence. 

Where a person dies as the result of a slight scratch on the 
nose which became infected, and the only evidence as to the 
source of the injury and of the place where it occurred is the 
testimony of three witnesses, relatives of the deceased, who tes- 
tified that they heard deceased say that a piece of lumber hit him 
on the nose while he was working, producing a scratch, the 
claimant has failed to sustain the burden of proof resting upon 
her to show that the death of the decedent was caused by an in- 
jury sustained while in the course of his employment. The evi- 
dence, not being part of the res gestae, was merely hearsay 
which, although admissible in hearings before the workmen's 
compensation board because it may lead to the discovery of sub- 
stantive evidence that will conclusively determine the real facts of 
the case, yet is not of itself evidence upon which a decision can 
be founded. SHEPPERD vs. SCHLEGEL, 49. 

4. Words and Phrases — "Actually .Engaged" — "Condition of 
the Premises." 

"Actually" as we are taught by the lexicographers, and are 
accustomed to use it in ordinary speech, means "really," "in fact," 
as opposed e. g. to "theoretically," "constructively," and the like. 

"Actually engaged" therefore means engaged in reality and 
fact according to the sense the phrase would have in ordinary 
parlance. Therefore, an employee who has quit work for the 
day and started on his way home cannot be said to be "actually 
engaged" in the furtherance of the business of the employer. 

The phrase "condition of the premises" manifestly relates to 
the state of repair, convenience or safety, etc., of the place of 
employment and is not synonymous with and does not cover the 
location of it with reference to the stories of the building in 
which it is. HEMMING vs. FISHER, 119. 
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